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"one of the 7R MWL AW A1 NIOT °5 I NP2 ¥ap W MIvvY 00°Na3
fundamental pillars not only of the American Convention, but of the very rule of law

NP2 07pY ATRENY NTINMR DLIDW ARV RIT IR NIITY IPMRTPAN PN A 67
W7 1977 ,0IR NIV NIRRT TINRI NNAIYAT OTR NIMIOT YW NI1IDAY NNYL YV nuInw
Cecilia Medina, The Inter-American Commission on Human Rights and the X7 7am11% .70
Inter-American Court of Human Rights: Reflections on a Joint Venture, 12 Hum. RTS. Q.
.439 (1990)

7 mwAp Y 7amiaY Petruzzi v. Peru, Inter-Am. Ct. H.R. (ser. C) No. 52 (May 30, 1999) 68
XTY2123 ,MIRYDY VYR ORI P IRI NPINTRYT NPINA [IPPNR NII0RIT YW Wwpna
.(202172 00IBNAY *15¥) 23 YWnnI VW “NINRIWT NN 1Y MWK — NINIHT NIDNOT

.71 poD? 86 /0D ,0W ,Petruzzi nwID 69

Organization of American States, American Convention on Human Rights, Nov. 22, 1969, 70
(@R NIM3T? NUIpTInRT 7R 1 12a%) O.A.S.T.S. No. 36, 1144 U.N.T.S. 123

"Anyone who is deprived of his liberty :v31p ,0w ,07% NI NPIPMINRT TINRY (6)7 'O 71
shall be entitled to recourse to a competent court, in order that the court may decide
without delay on the lawfulness of his arrest or detention and order his release if the arrest
or detention is unlawful. In States Parties whose laws provide that anyone who believes
himself to be threatened with deprivation of his liberty is entitled to recourse to a
competent court in order that it may decide on the lawfulness of such threat, this remedy
may not be restricted or abolished. The interested party or another person in his behalf is
.entitled to seek these remedies"
"Everyone has the right to simple and :v31p ,0W ,0IX NIOT? NYIPPIMRA TIARD 25 D
prompt recourse, or any other effective recourse, to a competent court or tribunal for
protection against acts that violate his fundamental rights recognized by the constitution or
laws of the state concerned or by this Convention, even though such violation may have
.been committed by persons acting in the course of their official duties"

.77 poDY 12671 106 ,86.5 ‘0D ,68 W7 »¥Y Petruzzi nwIn 72
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voWwNA N2 Pw InIpon 73.in a democratic society in the terms of the Convention”
NPT NIV 9317 OR AR ,NIRDIYY AW AT NIDT DR 922377 WOHRR 3 A0
T4 mIpMINRTPAN MINRA PW AIDA ANAn WD 79237 031 ,017°0 2%n Yy Am0an
W’ 3 ¥apI ,AYIIRT WWNI 12V uDWNT PYAN DX I 103 Pu°a 127 Hw D103
TPN% 195 Yy *5 177 N°2 ¥ap T .0PNIMST DR XY 12w wIn vdwn 0 VY
DIR NIPIDTY NPIP IMR™PAN TR 2W PNIWPIT OV IR 73R 123w 5 07PN DR
NIRDIVY AW AT NIDT AW PINYI IWRT DR 2230 71 7pn 75.5950 11 Ry RYD
SW NPINT 1I9YR NPRWA PVIIRN 11T 0 RY LDWNT NYAW AR .pINT LYW 172
NM3TT QY IR MPA 12w 75 PENWR? MRMAT DY 5 ¥apl ,nano NIk
JTIPR2 NNV

1°2% NIRDIYY W37 NIOT AW O NORW N AW 77982 73171 0N PR3
INPWHH 713NN AVAWIT 2010 XM WM ONPINTRYT NPT PPPNT NIM0pRIT
Yy 7w onn NN IR APwnnn (Viktor Orban) 1379 Mwp» Yw 701wn
noYMAN 0P L,0PIAY DPVDWA DMIPWY 1AW MnTIDT 2R YW AW
nwa 7%3pnaw (Fundamental Law) AwIn apIna 1949 NIwm n™Manan ApIng
13RI VWM N2 PW 1237731 IM52 07w 19931 07TYX aNIX N730M3a 76.2011
n"a% §°91ns 1172 3T NI W NND3 TTKAriaT YW 1TYyn 1Y 0l
.2012 IXIP2 172 1DPIN? DII” 7T PPN 3 YaPI ARINA SINAN (1YY VDY
Q°Yawn DUVDIW W AW>ID 273 NI : DRI 2PV 7197192 19951 75 Yy fqon
51207 DR IN2Y 77 S 995 ¥aInY 7am NIOno Npavi s 0PNYY DwIw’
JWR VOWMT N3IYMI 1A MIPWI ;210N DRWIIA DPVDWN 073797 WM7pN° 12w
8. wIn A 1YY VYN N2 ROV NIPPVIVD PPN IR NIIONOT DX 172V

LTI 2w 1YY vBWMI N R°WI DY ANIRA 777 (Andrés Baka) f1pa 017X
03 WHW K377 17°PON NI30M2 .0%W WY YW 73375 NBIPNY 2009 NIWA IN2IW INKR?
™27 %Y ny7 NN oY wIT1 XI7 73 ApInm1 National Council of Justice™n Xow3
972V 13 INWYA NPRINNT WA DY 0YDWwn WK MANAT 0INYIER YW appn
Jwnna 70.awInn fPwnnt 12237 MM 0MIPWI 18 D Y N1Ipa R

.77 pob? 184 00,00 73

.77 poBY 186 0D ,0W 74

"[The Court] [o]rders the State to adopt the appropriate :7>77 poODY (14)226 ‘OB ,0W 75
measures to amend those laws that this judgment has declared to be in violation of the
American Convention on Human Rights and to ensure the enjoyment and exercise of the
rights recognized in the American Convention on Human Rights to all persons subject to
.its jurisdiction, without exception"

.Magyarorszag Alaptorvénye [The Fundamental Law of Hungary], Alaptorvény 76

.1949 7Y 1723 NIwnm 7713017 N32nn YW 1YYR vdwna N2 Y MMuoan mw 77

.National Office for the Judiciary X171 7137 Yw w78

NPWI MIYAWH D P2 YU 000N DINYI APwHnT wRIY A0 XOwY aI0a Ywnh 79
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TRDIVA XOWID P2 YW INNIND DR Y1nY 11°0°12 AR 9331 ,7WINN ApIna nPaph
Kiria= ®*w15 1193757 *Rin 801319737 vdwni *na pIna ¥apl ,AwIng Ama
N2 N37YMA AU DHWA (0% MUY wan Pw pnl Pva nend anying Yy pohw
O PINT ©MTOAAM AWINT APING MR XXV HYIDD AT Pw vdwnn
1D ¥ 0w WIPWD 1°TpON 1WA 7pa PW INNAD AYPD 71N AW 2WInn
82 Karia=i1 YW nomTRA Aponna Xowi a0 )M 8108170 0N

NPT5IM7 NIV .0TR NIPIDT? *DIPRI 1T 122 AP NY 19K VIR Ypa Yy
YAPIW IYINT 1Y PXM 0w WIYW NS OPD YTV XA WINT 17077 23 NN
VOWM N°2% N1ID? NIOTI 1N AYINI ,APIND Yap1 IT0RNAW 11701 31 83,1 oy
NIRDIY? NIIDY IMDT AYIDI 521,37 AYAR YY NVLIDW NMPUa 07pY 77°nya
8419077777 MINRY 6 Yo NIYHT

TNTHY DX TINAW NPLIDW NIIRA PDITRI 1IN N2 ANWRI? 07 1 77 NYa
Yap *DIPRA 1777 N2 85.07R NIIOT? NUDIPRA MINKRT NIWPITR ARINA AR YW
NTIWBRT 17 I °YamY ,07NWA WW INTN0T 01032 NI YW NI 01D 0D
:PINT TIVDW MPY QY IAR 732 AW APR ,NP0IDW NP 1T ANn TRy

"In the present case, the premature termination of the applicant's mandate as
President of the Supreme Court was not reviewed, nor was it open to review,
by an ordinary tribunal or other body exercising judicial powers. This lack of
judicial review was the result of legislation whose compatibility with the
requirements of the rule of law is doubtful..."86

0 VDIV P91 NPPWY DMANT ,DPUDIW 274 1XDRY 2012 NIWAW X7 AW 23 DR POPHI
PDDY 19 7057 12V 75 .NPLIDW NIIYNT YW NIX7A VADW 71 ,0TRONMN WIID? 7713103
.Baka v. Hungary, 20261/12 Eur. Ct. H.R. (2016) : Jwnia fp2 W anw 77°Ny2a in°w 110

2011. évi CLXI. térvény a birésagok szervezetérdl és igazgatasarol (Act CLXI of 2011 on 80
.the organization and administration of courts of Hungary) (Hung.)

SW 71°0°1 191 DIR NIIDTY PDIPRI VOWNT N°23 VOIS DWW FWYYIW YW (Po%) 7' 7pa? 81
512702 ROWIY P TIIRD A3 RY 77 717071 TR PN 0NYIY? DWHT N33 VRIS "W
RVAtsh

.77 poD? 33 00,79 W71 VY ,Baka nwin 82

Y12V RWID A1A57 OO TRIN YAPW IMIRMI MIPW D NP7 NIV YW NDoN ML 83
"VY2T WDINA AY°ID DIWN O3 W 031, IWYIW NINIIDIT T3 PNIRVIANT NIAPYA TWYI WINT
.77 pod? 123 ‘0D , QW 15w

.77 poD? 88 /0D ,0W 84

Marco Antonio Simonelli, Towards a Theory of ‘Unconventional Constitutional 85
.Amendments': Some Lessons from the Baka Case, 39 DPCE ONLINE 1561 (2019)

.7 podY 121 /0D ,79 w7 »yY ,Baka nwn 86
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7P2 YW MIRDIY? AWAT NIST D DIX NPIDTY ODIPRI I N2 XXM DY
TPWIT XY APIN2 WAPIW MIRMA NIVINRA WY AYADAW 372V ,AVan
R 70,000 773332 *1X°D pODI INIVDY,IT AYAD

IDIVXAY DVBIWT YW NYIT DNN TP NICIYN AT pYNA 17T YW Wwpna
MPIPIAYRTT WD INIXD DWVDIWT LDIMX DRI X I pOD PW IRIING
77182 01N ,NENIWN Ny NIna ,(Dedov™ Pinto de Albuquerque) 2177 0T
%Y NPLIDW NP2 DPPY NIIWDR?I "NPIN~RYA "NPINT 11PN YW ©I°I% NLIIBN
-7 301D W 0Ny L0TR NPIOT? DPDITRI AIART MO NI0H NI9M0 nhyon
87,71 v2°72 PMIPYR IV PPDOM WAT NI R APV I POD L,A1TT pIPIAvR
¥¥2% "DIPRT LOWNT N°2 YW INIDMD YW NP AR nYn A1NaY °UDIWT 1D 3757
01 27777 VDWW YD WX 1T PIPIAYRTIT WD .MPIN DY MUIDW NP
YW ANIRNXY DX MOV ,TINK? 6 PY0Y BIDIT — DIX NIIDTY NPDIPRI TINKY
VDWW — T NIRNEY DY 73377 YEARD NIRDIWY AW NIST DRI NUDWI NN
TINRA T2 PPN YV 03 AP0 W AYDWa YD 01X 07 LAPINT OpIn Yy nyion
n°2 ,AWYNY .NIARW KT TIRA APN0 YW 0%Ipna 031 ,mpIn A% nDIrRa
nPNPIT LPNPINTEY NIDTY NIRDIVY AWAT NIDT YW AnNrhYa o7 ubwnd
"[B]y stating that this :NVDIWR MW YW INIRPIY MPY 2w NPVBWHAT NIPYY?
right [access to court] prevailed over the contradicting transitional constitutional
provision which had hindered the applicant's access to a court, the Court
acknowledges the direct, supra-constitutional effect of the Convention guarantee of
independence of the judiciary, and the concomitant right of access to a court in order
IWRD PY DIXYY TWDRTKX *D 0°17¥n o Jwnna 88.to protect that independence”
0»pY 1N°1 % 70°DNT 1 ,NIRDIY? AW AT NIDT YW 72092 77192 AYID2 121N
N3»nnmI A%IN1 X7 ,NNPINT A0 AppR Y MY AR pn PY nuInw npea
DWVDIWT 570 aNYT NN DR $9.0IX NIMIOT YY NYLRDXI NNPR NI Qwd
11X 0°7°ma

"We share wholeheartedly the :217™ ’p'lpqu'm 1D DWW YW BNYT NINY 105,00 87
findings of the Grand Chamber of the European Court of Human Rights (the Court) in the
present case, and most of its reasoning. Nevertheless, we consider that much was left
unsaid in the written judgment. Some important features of this case were either not dealt
DR VYN 0O 0IPI2T (DO WA with at all or merely touched upon indirectly”
W XOWIT 7207 2137 oY 2 /0D ,25 W7 VY RINT P2 NWIDA Pwh v YWY 1137
IR .70 *pIN TIWA DIXIPA QP DT TV DTN DITIT K2, 0N wnIn 19737 ,p12 XOwIm
0721w WP 0PNW PR PR JIORK PNIMXR 0OND .ATINR 1TRIT XD ANow ,upY vyn
(-7DDIT AWITAT) ~.29W DD DR ADIX [N TIOKR IR

22777 °RIPIAYR AT 01D VDWW YW DNYT NN 20 /0,79 w7 2°yY ,Baka nwip 88

"In view of the clear :21771 *pIp12%R~77 WPD DWVHWS YW DNYT PMINY 21 ‘DD ,0W 89
interference with the core of an Article 6 guarantee and right, the Court cannot turn a blind
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"The Convention today represents the European ius constitutionale commune.
On the basis of the Convention, the Council of Europe may put forward a
strong European constitutional claim, if need be, against any contradicting
domestic constitutional claim, regardless of the size of the supporting political
majority. In the present case, the Court did exactly that. And rightly so, for the
sake of protecting first and foremost the rule of law and the institutional and
functional independence of the judiciary in Hungary..."90

NIYPWHT DR NP»1n WK 21771 *pIpIaR"TT Wwrd Yw onyT n1n ,1unyy
WY NIDT 1AW WP DR 17 7772 7782 A003Tn P Vi PR popk ot wrw
NLDIWT MWIT 2w AMRNIYY PN PLPW NPT T0n NINIPY A% NIRDIYY
NIN3M NIWIY GRW 73 773 TY N°0°02 NIDT AN DX 171 (NPIWIT NTIDAN NITAID)
.1902% NIOPO PR

09’0

WA NIOT YW A010°3Y Pwn vdwa YW APITAT MG AwIRIT T AW
WA MITY oMW P2 .7om 1Ry H9O% aminee» vHRIWIT vbwHI NIRIIYY
NI5T PR3 OR OAYNIW P21 ,1°WN LDIWA YW INWAD 70N 11PY PRI MR
NIPBN NIYPPW X NPT IPRY RPN PPN ANAN AW ,NNR1 PRI
M UIPINTT LW MPYY INTwRY Mo YW AnYTIoY 0¥y 91373 0°VT
DIR N15T3 NDBNI NIRDIYY AW 3 NIDT,IT 79°WI2 WPRIAW 753 7T DIXRT NI
Jom 7PY 03 X°7 LD YV [0 NP 0IRT TI3D :TOOTPIND NI DNpIn
M Swnna nuw Yy 023017 JonT MMIPY NXIARY 17 PNYAT (PhwN 1IpY)
Jom MITPYA 7375w °D PY AR .vIDT YW T NIPIT AW ToNT NUTIPY N¥IPY
NIPWN w> vI5I NIIST DR T2I3YNT TON MMIPYII 0Py 7301 Ywnnt LY
PRI PR ,PWA YW INYEID 700 MINIPY NIYINRI NPUIDW NP N3V ,7a7
IWRI NPIIITNNIANT 7193077 IIVA DR NINY 10°1 A9RT 0PWRR 172 .00wpn
VITRY W 0nAw 0Mpnaw 77390 DR ;NIMWIT AIRNI VWA N3 YW 17°pan?y
npod YW INanY WAy *9an) Jom NITIPY NIYINRA DLW NP NOMVY

eye. It is imperative to assert, as a matter of principle, the judicial review of domestic
legislation, including constitutional legislation, for the sake of effective and non-illusory
.protection of human rights in Europe"

2777 919K AT 01D VDWW YW DAYT NINY 250D ,0W 90
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