This article was downloaded by: [Ingenta Content Distribution - Routledge]

On: 30 October 2008

Access details: Access Details: [subscription number 791963552]

Publisher Routledge

Informa Ltd Registered in England and Wales Registered Number: 1072954 Registered office: Mortimer House,
37-41 Mortimer Street, London W1T 3JH, UK

Israel Affairs
Publication details, including instructions for authors and subscription information:

http://www.informaworld.com/smpp/title~content=t713677360
ISRAEL AFFAIRS

The Case for Judicial Review over Social Rights: Israeli Perspectives
Yoram Rabin; Yuval Shany

Online Publication Date: 01 October 2008

To cite this Article Rabin, Yoram and Shany, Yuval(2008)'The Case for Judicial Review over Social Rights: Israeli Perspectives',Israel
Affairs,14:4,681 — 703

To link to this Article: DOI: 10.1080/13537120802340530
URL: http://dx.doi.org/10.1080/13537120802340530

PLEASE SCROLL DOWN FOR ARTICLE

Full ternms and conditions of use: http://ww.informworld.confterns-and-conditions-of-access. pdf

This article nay be used for research, teaching and private study purposes. Any substantial or
systematic reproduction, re-distribution, re-selling, |loan or sub-licensing, systematic supply or
distribution in any formto anyone is expressly forbidden.

The publisher does not give any warranty express or inplied or make any representation that the contents
will be conmplete or accurate or up to date. The accuracy of any instructions, formul ae and drug doses
shoul d be independently verified with prinary sources. The publisher shall not be liable for any |oss,
actions, clainms, proceedings, demand or costs or danmges whatsoever or howsoever caused arising directly
or indirectly in connection with or arising out of the use of this material.



http://www.informaworld.com/smpp/title~content=t713677360
http://dx.doi.org/10.1080/13537120802340530
http://www.informaworld.com/terms-and-conditions-of-access.pdf

14:25 30 Qctober 2008

Rout | edge] At:

[I ngenta Content Distribution -

Downl oaded By:

The Case for Judicial Review over
Social Rights: Israeli Perspectives

YORAM RABIN AND YUVAL SHANY

Despite voluminous judicial and political rhetoric adopted by jurists and
politicians from around the world, proclaiming the importance of social
rights and their indivisibility from civil and political rights, social rights
remain the unprivileged child of the human rights movement. Some view
social rights as utopian or counter-productive;' others view them as inferior
to civil and political rights or as non-rights.> Even those who accept their
importance often regard them as non-justiciable—i.e., not amenable to
meaningful judicial supervision—citing both practical and legitimacy
concerns.’ Furthermore, when viewed from a positive law prism, social
rights are often under-protected and under-enforced. Indeed, the
constitutions of many Western states do not explicitly protect social rights
as constitutional rights; and international treaties introduce only a weak
obligation to protect social rights (obligations of a progressive or
programmatic nature).*

Taken together, these obstacles in the path of the realization of social
rights indicate deep scepticism over the ability of legal systems in general,
and courts in particular, to promote the redistributive agendas and policies
underlying social rights through constitutional means.

However, a number of voices in the legal profession and others walks of
life have become increasingly critical of this sceptical approach and its
opposition to the constitutionalization of social rights.’ In particular, critics
have exposed the hidden biases and political agendas underlying the
positions of many objectors to the incorporation of social rights into
constitutional law.® Some of the aforementioned scepticism might not
really be directed against the intrinsic shortcomings of social rights, but
rather against their specific distributional policy implications.

This article seeks to introduce an Israeli perspective into the debate
over the appropriate constitutional status of social rights. Specifically, it
addresses the question of the desirability and feasibility of judicial review
on the basis of constitutionally protected social rights, which is a major
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source of contention in contemporary Israeli constitutional discourse.
Indeed, the question of the constitutionalization of social rights in Israel
and the ensuing bestowal of judicial review powers upon courts has two
practical projects in sight—explicit incorporation of social rights into
the future constitution (or Basic Laws) or reinterpretation of existing
constitutional rights in a manner consistent with the protection of social
rights. Consequently, the article describes the main contours of the Israeli
debate over constitutional judicial review, as applied to social rights, and
reviews both potential incorporation projects; though it ultimately focuses
on the pros and cons of a policy of explicit incorporation of judicially
enforceable social rights in a manner comparable to the way in which civil
and political rights enjoy constitutional protection.

Although many of the questions raised here are universal and common
to many societies, we feel that the Israeli example is particularly instructive
for several reasons. First, a constitution writing project is currently
underway in Israel and various alternative modes of reference to social
rights are being considered. Furthermore, the expansive nature of some
constitutional interpretation doctrines adopted by the Israeli Supreme
Court raises the possibility that existing constitutional protections will be
extended in the foreseeable future to several social rights, by way of judicial
interpretation. Hence, in the Israeli context, the theoretical questions
raised in this article might have immediate practical application. Second,
the contrast between Israel’s socialist heritage” and extensive social
legislation,® on the one hand, and the reluctance of constitution drafters
and judges to fully constitutionalize social rights, on the other, provides
convenient background conditions for discussing the constitutional status
of social rights. Arguably, it is harder to discuss modalities of the
constitutionalization of social rights in societies where there is strong
resistance to the very existence of these rights (either as ordinary or
constitutional rights). Third, the Israeli debate over the constitutional
status of social rights is conducted in the shadow of a wider debate over
judicial activism, especially in the field of constitutional law.® This too
helps to focus the debate on the question of the desirability and feasibility
of authorizing courts to exercise judicial review over legislation which
might compromise social rights.

Following these introductory remarks, this article will briefly survey
the main developments since the early 1990s in the Israeli project of
constitutionalizing human rights. It will also assess the status of social
rights in the project. The second part will explore the main alternative
strategies for constitutionalizing social rights—declarative incorporation
in the constitution, partial or full incorporation and reinterpretation of
existing constitutional provisions. We contend, in this context, that it is
more likely than not that the drafters of the constitution would incorporate
within it some reference to social rights (even a symbolic reaffirmation
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thereof), and that courts are expected, in all events, to continue their policy
of extending some constitutional protections towards social rights.
The third section, which is the main part of this article, critically examines
the central arguments against the grant of powers of constitutional judicial
review to courts over social rights (in contrast to judicial review over civil
and political rights), focusing mainly on the possible grant of such powers
through a future constitution. We then demonstrate several possible
modalities for such review—corresponding to distinct elements comprising
social rights. We conclude by arguing that a host of policy considerations
and theoretical arguments generally support, in the Israeli context, the full
incorporation of social rights in the nascent Israeli constitution, and a
concomitant effective, yet cautious, exercise of judicial review by the
judiciary.

Before embarking on a discussion of the constitutional status of social
rights in Israel, it could be useful to propose a working definition of the
term ‘social rights’. Numerous writers have made different proposals to
that effect, alluding sometimes to the positive nature of social rights
(i.e. requiring positive governmental action or expenditure), to their
distributive attributes (i.e. transfer of resources from the ‘haves’ to the
‘have nots’)!® or to their welfare characteristics (i.e. providing public
services which might otherwise be inaccessible to large parts of the
population). In previous publications we offered a flexible definition of
social rights," which cumulatively incorporate three principal elements:
a) dominant positive characteristics—social rights typically introduce
considerable positive obligations of conduct upon governments and entail
significant costs; b) non-affluent constituency—the principal beneficiaries
of social rights are less-well-off individuals who would not have been able
to obtain these services in the free market; and c) historical context—social
rights were mostly developed within the context of the welfare state project
from the late nineteenth century onwards. The rights contained in the
International Covenant on Economic, Social and Cultural Rights
(ICESCR) meet as a rule most, if not all, of the three proposed elements.
Hence, they serve as convenient indicia for the scope of coverage of the
term social rights.

It should be noted, however, that social rights, as commonly understood
nowadays, encompass a panoply of obligations and relationships: negative
obligations (the right of parents to choose educational facilities for their
children); direct positive obligations upon the government (the duty to
provide health services); obligations incumbent upon private parties
(the duty of employers to pay decent wages); core obligations (the right to
be free from hunger) and penumbral obligations (the right to university
education). Hence, discussion of the appropriate constitutional status of
social rights must be sensitive to the complex and diverse nature of these
rights: as the various social rights aspects differ in their definitiveness,
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relativity and costs. Clearly, judicial review might be more apposite with
regard to some right components than others.

THE ISRAELI PROJECT OF CONSTITUTIONALIZING HUMAN RIGHTS

After the failure of the constitutional assembly and the first Knesset to adopt
a comprehensive constitution in the formative years following Israel’s
independence, Israeli constitutional law developed along two parallel
avenues. Pursuant to the terms of the 1950 Harari Resolution,'? the Knesset
adopted between 1958 and 1992 nine basic laws, which laid out the
organizational structure of the State’s political and legal system and
demarcated the powers of its principal institutions.'® These basic laws did
not however contain specific human rights protections (with the exception
of the right to vote and be elected). At the same time, the Supreme Court
moved to identify several human rights as ‘fundamental principles of the
Israeli legal system’,'* which derive from the democratic nature of the state,
its ‘national spirit’ and the prevalent ‘social consensus’. These rights
included, inter alia, the right to personal liberty;'* freedom of occupation;'
freedom of speech;!” freedom of religion and conscience;'® the right to
equality;" and certain procedural due process rights (normally referred to
in Israeli jurisprudence as ‘rules of natural justice’).?’ Notably, only a few
social rights were recognized through this methodology: the right to
education (pronounced by the Supreme Court as a fundamental right only
in 2002)?' and some social dimensions of the right to equality.?? In all events,
the limits of this constitutionalization methodology ought to be acknowl-
edged: judicially pronounced human rights can never lead to the revocation
of primary legislation, but may only influence their interpretation.?®

This state of affairs underwent a fundamental transformation in the
1990s. In 1992, the Knesset adopted two new basic laws designed to
protect human rights: Basic Law: Human Dignity and Liberty** and Basic
Law: Freedom of Occupation.”® These two laws established for the first
time in Israel’s constitutional history the normative supremacy of a range
of important human rights: the right to life, the right to bodily integrity, the
right to human dignity, the right to property, the right to personal liberty,
the right to leave the country and the right of citizens to re-enter it, the right
to privacy and the freedom of occupation.® From 1992 onwards,
subsequent legislation?” infringing upon protected constitutional rights had
to meet the terms of a limitation clause in order to retain their validity.
In particular, infringing legislation must be compatible with Israel’s basic
values as a Jewish and democratic state; it should promote a worthy
purpose and it cannot introduce excessive restrictions upon constitution-
ally protected rights.?®

The introduction of limitation clauses in the two 1992 basic laws
changed the basic constitutional configuration of the Israeli legal system
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from a British-type system based on the notion of parliamentary supremacy
(epitomized by the maxim that ‘Parliament cannot bind itself or future
parliaments’) to a legal system governed by a supreme constitutional
instrument, protecting human rights, which the judiciary is empowered to
enforce. Indeed, prominent Israeli jurists referred to the 1992 basic laws as
the harbinger of a ‘constitutional revolution’.?* This theoretical proposition
was soon to become official policy: despite certain reservations offered by
some judges,* the Supreme Court, under the leadership of President Barak,
asserted its powers of judicial review over legislation,*" and repealed in the
following years five ‘unconstitutional’ statutory provisions.*?

However, the ‘constitutional revolution’ of 1992 was incomplete. Three
additional government-sponsored draft basic law bills which were
submitted to the Knesset in the early 1990s have not been adopted until
now*—Draft Basic Law: Social Rights being among these abandoned
bills.>* Still, the failure of the constitution drafters to constitutionalize
many fundamental human rights, such as the right to equality, freedom of
expression and the right of access to court, seem to have been partly
remedied throughout the years by way of expansive interpretation of the
rights enumerated in the 1992 Basic Laws. So, for example, the right to
human dignity (article 2 of Basic Law: Human Dignity and Liberty) was
construed in the case law in a way that encompasses the prohibition against
discrimination,* freedom of speech,’ freedom of religion,* (including
freedom from religion),* and freedom of contracts.* Two caveats should
be noted, however. First, no law was ever nullified on the basis of these
non-enumerated human rights; hence, their constitutional status has so far
been supported only by obiter dicta.*® Second, and more relevant to our
topic, social rights have been largely excluded from this ¢udicial
constitutionalization’ project—the exception being the right to minimal
conditions of subsistence*' and the free choice of employment,* which the
Supreme Court proclaimed in a few early twenty-first century cases to be
part of the constitutional right to human dignity (and, in one case, part of
the right to bodily integrity).*

In sum, the major constitutional transformation which Israel underwent
from the 1990s has resulted in the direct and indirect constitutionalizion of
numerous human rights. However, social rights were, by and large, left out
of the process: They were not explicitly incorporated into the new Basic
Laws; and the Supreme Court showed until recently limited interest** in
promoting their full constitutionalization through interpretation of the
existing basic laws or by way of recognizing them as ‘fundamental
principles of the legal system’. This has led, in turn, to the emergence of a
constitutional imbalance—some human rights (civil and political rights)
have become more protected than others (social rights). Such imbalance
has given rise to speculation that in future conflicts between rights
belonging to the two distinct categories, protected rights might trump
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unprotected rights (the right to property of the factory owner might trump
the right to adequate work conditions of the workers).*

The unsatisfactory record of the Knesset and Supreme Court in
constitutionalizing social rights, at a time in which economic developments
in Israel have resulted in deteriorating economic and social conditions, has
spurred a barrage of academic criticism.* There have also been numerous
political initiatives to augment the constitutional status of social rights
through the introduction of several draft basic laws on social rights and
numerous court petitions. At present, the main focus of these efforts seems
to revolve around attempts to integrate social rights within a comprehensive
constitutional text currently drafted by the Knesset Constitution,
Legislation and Law Committee—a project supported by several NGO
initiatives. The next part maps out the various policy alternatives available
to the constitution drafters in relation to the incorporation of social rights in
the draft constitution, whereas the final part discusses key policy arguments
relating to the choice between these alternatives. Although the discussion
focuses on constitution drafting, analogous considerations would govern
the desirability of extending existing constitutional protection to social
rights by way of judicial interpretation.

ALTERNATIVE STRATEGIES FOR CONSTITUTIONALIZING SOCIAL
RIGHTS

Recent initiatives to promote the Israeli constitution writing project with a
view to finalizing a comprehensive constitution present the constitution
drafters with a choice between three principal alternative strategies for
addressing social rights within the future constitution. These alternatives
generally conform to the three principal models of constitutionalizing
social rights accepted around the world:

a) Exclusion of social rights from the constitution—this is the model
applied in the United States*” and in the more recent Canadian Charter
of Rights and Freedoms.

b) Declarative commitment to social rights, not entailing, as a rule,
judicial review over legislation—this is the model presented in various
degrees of explicitness in the Irish** and German Constitutions,* and
in the text of the Indian Constitution®® (though not necessarily in the
practice of the Indian courts).”!

¢) Incorporation of some or all social rights in the constitution in a
manner entailing judicial review—this is the model introduced, for
instance, in the recent South African®*> and Finish Constitutions.*

In actuality, the choice seems however to be narrower, as selection of the
first alternative is highly unlikely in the Israeli context. The historical
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configuration of Israel as a socialist state whose laws and government were
designed to promote social welfare’* seems to undercut the relevance of
the North American model, which was shaped by a different historical
experience and a particular political theory of the role of government in
society. Moreover, the tendency of many of the new constitutions adopted
or reformed in the late twentieth and early twenty-first century to embrace
some or all social rights as constitutional rights** is perhaps indicative of
the outmoded nature of the exclusionary model.

Indeed, exclusion of social rights from a contemporaneously drafted
Israeli constitution seems politically and legally untenable, in the light
of the growing awareness of the importance of social rights in Israel
(demonstrated, inter alia, through a number of recent successful public
campaigns for the expansion of social benefits).*® In the words of Yoram
Aridor (a former Minister of Finance, and a member of the Steering Board
of the Israel Democracy Institute ‘Constitution by Consensus’ campaign):
‘In this day and age in Israel, no constitution would be adopted without
social rights.>”

Aridor’s view on the non-viability of the first alternative is largely
confirmed by an examination of the main positions taken in various Israeli
think-tank discussions over the constitutionalization of social rights,
parliamentary deliberations and academic writing and conferences.
The record of these discussions seems to establish a general consensus
that social rights should be included in the future Israeli constitution.
The increasing willingness of the Supreme Court to partly constitutionalize
some social rights also demonstrates growing acceptance in Israel of
the need to protect such rights through constitutional means. Hence, the
question seems to be no longer whether social rights should be
constitutionalized in Israel but rather how, or to what degree, they should
be constitutionalized—i.e., in accordance with the declarative or fully
incorporative model.

Indeed, all versions of the draft constitution currently pending before
the Knesset refer to social rights as constitutional rights. However, the
various alternatives proposed by the Knesset Committee on Constitutional,
Legislative and Legal Affairs differ significantly in their approach to the
‘bindingness’ of constitutional social rights. Whereas some alternative
versions use strict right formulations, parallel to those used in relation to
civil and political rights, some other alternatives use declarative ‘non-right’
formulations, which generally require the state to promote social rights
and shield their implementation from judicial scrutiny.’®

The uncertainty over the constitutional status of social rights is also
reflected in the ‘Constitution by Consensus’ campaign organized by a
politically influential NGO—the Israel Democracy Institute (IDI).
A thorough comparative research paper, written by two prominent IDI
experts, originally leaned towards the declarative model and concluded
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that: ‘the preponderance of arguments leans in favour of selecting an
option, according to which the constitution shall include a declaration on
social-economic rights, without judicial review over primary legislation in
the field of budgetary resource allocations’.*

However, the latest IDI draft constitution takes a more nuanced
approach: article 39, the general limitation clause, which entails judicial
review, encompasses both civil and political and social rights.®® Still,
articles 33-36 which enumerate the right to social security, health,
education and work-related rights, and article 32, which governs the
application of these social rights, are drafted in loose language,®' which
stands in contrast to the language used in the draft constitution for civil and
political rights (and two ‘singled out’ social rights—the right to strike and
children’s social rights).> So, while article 39 subjects the enforcement of
social rights to judicial review, the diluted content of these rights might
render such review rather meaningless.®

A radically different position to that of the IDI was taken by a number
of prominent academics and politicians,** who have advocated the full
incorporation of social rights—formulated in strong ‘rights language’—in
any future Israeli constitution. Such incorporation should, in particular,
authorize courts to review the constitutional lawfulness of legislation in
ways comparable to those exercised by the courts under the two 1992 basic
laws. A number of non-government-initiated draft bills, embracing this
justiciable model, have been submitted in the Knesset in recent years.®

Finally, one should perhaps note a third, interim, approach advocated in
Israel mainly by Gavison. She suggests that social rights should be
protected in a comparable manner to civil and political rights (embracing
the ‘equal importance’ and ‘indivisibility’ rhetoric of the proponents of the
incorporative model), but that courts should not review legislation
infringing both sets of rights (adopting the positions of advocates of the
declarative model on the non-justiciability of social rights).®

So, at the end of the day, one is left with a choice between a constitution
including or excluding the power of judicial review over legislation
conflicting with protected social rights. The policy considerations
underlying that choice are addressed in the final part of this article.

SHOULD THE COURT REVIEW LEGISLATION INFRINGING UPON
CONSTITUIONALLY PROTECTED SOCIAL RIGHTS?

Two principal arguments have been directed against the empowerment of
courts in a way that would enable them to uphold social rights and strike
down infringing legislation (or even incompatible government pro-
grammes), in a manner comparable to their powers in relation to civil
and political rights. This section reviews these arguments and presents
counter-arguments, which we believe ultimately tilt the balance in favour
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of the full constitutionalization of social rights. Arguments by Nozick and
others, which challenge the very justification for recognizing social rights
per se,” are not addressed here, as they exceed the scope of the present
article, and run contrary to our assessments that non-incorporation of
social rights no longer presents a viable option in the Israeli context. In the
same vein, Gavison’s arguments which challenge the general justifications
for constitutional judicial review (with respect to all human rights),*® will
not be discussed here either, since constitutional judicial review in Israel is
by now a fait accompli.

The Anti-majoritarian Argument

The distributional implications of social rights call for two principal policy
choices: a) substantive choice—how should societal resources be allocated
among diverse needs; b) procedural choice—who should decide upon the
manner of allocation. The question before us on the propriety of judicial
review over constitutional social rights goes to the identity of the decision-
makers: whether or not the legislator and the executive should enjoy
exclusive decision-making power with relation to the implementation of
social rights. While such questions are relevant in all constitutional review
cases, it may be alleged that decisions over resource distribution relating
to social rights represent particularly sensitive areas of policy-making,
entailing a series of value choices, which courts are ill-placed to make.

Those who argue against the full incorporation of social rights in the
constitution often believe that the ideological nature of the substantive
choices implicit in the implementation of social rights (whether to spend
available resources on health or education) requires that elected
politicians, representing the popular will, should take the necessary
decisions—i.e. that anti-majoritarian objections to constitutionalization
apply with greater force to social rights.®

A related argument is that the exclusion of social rights from the
constitution shields the courts from the political fray. By contrast,
expecting courts to embrace or reject certain distributive policies would
transform them into political actors (in a more pronounced fashion than in
cases relating to civil and political rights, which have fewer across-the-
board societal implications). Arguably, the constitution, and courts acting
pursuant thereof, ought not to promote any particular social policy.”
Instead, they should rather maintain a considerable degree of neutrality,
and leave appropriate room for the political process to select between
competing substantive policies.

An even more forceful argument against constitutional review of social
rights advocates a democratic process-oriented vision of constitutionally
protected human rights. According to this vision, developed in Israel by
writers such as Yoav Dotan,” constitutional judicial review should mainly
focus upon the proper functioning of the democratic process through their
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powers of constitutional review. Hence, only the constitutional protection
of human rights associated with the political process is justified: the right to
vote and be elected, freedom of speech, freedom of association and
freedom of movement. Such rights ensure the application of neutral ‘rules
of the game’, which facilitate a legitimate political process. However, social
rights are fundamentally different: their full incorporation in the
constitution would limit the majority’s freedom of determining substantive
distributional outcomes. In other words, whereas political rights are a
prerequisite for adopting a fair decision-making methodology within a
given society, social rights pertain to the actual decisions adopted at the end
of that process. Dotan thus posits that the constitutionalization of social
rights (beyond an indispensable core) is undesirable and inefficient.”
Questions relating to social rights should not be excluded from the
ordinary political process through entrenching social rights as consti-
tutional rights; rather they should remain part and parcel of the political
process.

Despite the elegance of the distinction between process-oriented and
substantive human rights, we believe that Dotan’s position is misguided as
it represents an excessively narrow conception of the role of a constitution
in a liberal democracy. First, even according to Dotan, some social rights
support the democratic process no less than their civil and political
counterparts. For example, it is hard to envision meaningful participation
in the democratic process of the hungry, homeless or uneducated.” Hence,
even democratic process-oriented arguments should support the protection
of core social rights.”

More importantly, the democratic process-oriented stance proposes an
instrumentalist reduction of human rights to tools for guaranteeing
majority rule in societal decision-making. This position ignores the
potential minority-protection attributes of social rights, which are
designed to serve as a counterbalance to majority rule and to protect the
minority from the ‘tyranny of the majority’ in relation to distribution-
related decisions. Indeed, the human rights movement seeks to subject all
societal policies, including policies couched in democratically taken
decisions, to substantive, pre-political human rights standards.”

So, if we were to accept the proposition that social rights protect
important and recognizable interests of the weaker strata in society, which
merit legal protection, then the lawfulness of societal decisions affecting
those rights should be subject to some form of checks and balances.
In particular, it is unclear why majority decisions over resource allocation
which affect the economically or socially disempowered deserve less
scrutiny than other majority decisions which affect the politically
disenfranchised—prison conditions, rights of aliens or minority groups.
Viewed from this majority—minority perspective, the non-representative
nature of the judiciary constitutes an advantage, since it balances the



14:25 30 Qctober 2008

Rout | edge] At:

[I ngenta Content Distribution -

Downl oaded By:

JUDICIAL REVIEW OVER SOCIAL RIGHTS 691

majoritarian trends of the political system against the pre-political values
enshrined in the constitution (or international human rights law
instruments). This basic observation seems to hold true for social rights,
as much as it holds true for civil and political rights.

Furthermore, we believe that the democratic process-oriented approach
to human rights has been implicitly rejected in Israel (and in many other
jurisdictions), as the domestic legal system recognizes human rights, such
as the right to privacy,”® the right to property,” the prohibition against
torture,”® whose relevance to the democratic process is limited or non-
extant. Instead, another rationale—human dignity—underlies the con-
stitutionalization of these human rights.” Significantly, the same human
dignity rationale has also been cited in favour of constitutionalizing many
social rights.®® It would therefore be, in our minds, inconsistent to reject
the constitutionalization of social rights on the basis of instrumentalist
arguments, while at the same time retain the constitutionality of non-
instrumental civil and political rights.

Indeed, empowering courts to review legislation necessarily entails a
certain degree of politicization of the judiciary—i.e. the power to take
essentially political decisions—and thus warrants judicial prudence.®! Still
the decision not to empower the courts might be equally political, as it
could tilt the societal equilibrium of power in favour of the majority, at the
expense of disenfranchised segments of society. It thus enables powerful
interest groups to exert considerable influence over the political process,
without introducing necessary checks and balances against such an
exercise of power.® In other words, the decision whether or not to invest
courts with powers of constitutional judicial review in cases involving
social rights necessarily affects the distribution of political power between
the majority and minority, and is therefore inevitably political in nature.

Finally, it may be noted that the decision to exclude social rights from
the scope of constitutional judicial review might lead to under-enforcement
of social rights (especially when limitations of social rights are justified by
reference to constitutionally protected civil and political rights, such as
the right to property). This might, in turn, bring into question the state’s
compliance with its international obligation to give full effect to those
social rights it is materially capable of providing.*

The Professional Expertise Argument

Another line of argument, directed against the exercise of judicial review
over legislation affecting social rights, highlights the institutional
constraints of courts as decision-makers. Unlike the aforementioned anti-
majoritarian arguments, the professional expertise argument does not
question the need for implementing constitutional social rights, but
challenges the methodology of their implementation.®
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Arguably, courts lack professional expertise for undertaking decisions
having significant long term distributional implications, as such decisions
often require sophisticated practical expertise and might have unforesee-
able spill-over effects, which might compromise other distributional
agendas (e.g. a decision to increase welfare spending might require cuts in
health benefits). These concerns also derive from the nature of the judicial
decision-making methodology: courts take decisions on a case-by-case
basis and lack a broader perspective on social issues.®> This form of
decision-making is also inauspicious to political compromises or ‘package
deals’, which could represent a pragmatic way of promoting social agendas
and balancing between conflicting social needs.

These criticisms against judicial decision-making, which apply to many
judicial decisions that have distributional implications, apply with greater
force to social rights given their vague nature (e.g., the right to an adequate
standard of living) and significant effects in terms of government spending.
In other words, courts might lack the capacity to efficiently manage the
distribution of society’s resources (and, as suggested above, they might also
lack legitimacy to undertake the value choices implicit in these decisions).
Consequently, it might be imprudent to authorize Israeli courts to oversee
the constitutionality of legislation providing or depriving of material
resources needed for the full implementation of social rights. Instead, such
decisions arguably should be taken by the state bureaucracy, which is
better placed to evaluate across-the-board and over time the implications
of implementing social rights.

Once again we question the accuracy of these sweeping assertions. First,
the distinction between ‘positive’ social rights and ‘negative’ civil and
political rights is being increasingly viewed both inside and outside Israel as
anachronistic.®® Instead, a competing vision of human rights, comprising
of a combination of positive and negative features, seems to be gaining
ground with relation to both groups of rights.?” Differences between social
rights and civil and political rights may thus be quantitative, not
qualitative. So, if one is ready to acknowledge the expediency of
constitutional judicial review over the distributional implications of
civil and political rights (e.g. affirmative action or land redistribution),
considerations of coherency support comparable powers of review over
social rights.

In the same vein, the argument that social rights are inherently
uncertain loses much of its persuasive force when these rights are
juxtaposed against the no-less-vague civil and political rights such as the
right to privacy or access to court (or commonly used vague legal standards
such as reasonableness or good faith), which invite a comparable degree of
concretization by way of judicial interpretation. These remarks apply with
particular force in relation to positive civil and political rights, such as the
right to life or due process (which may entail obligations to maintain law
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and order and provide legal aid) that seem to be as uncertain as any social
right. At the same time, there seems to be an uncontroversial core of social
rights, such as the right to elementary education or to emergency medical
treatment, which could be readily applied by courts.®® In fact, it may be
argued that reluctance to authorize courts to apply social rights
perpetuates their uncertainness, as it debars courts from developing
judicial practice which could elucidate their content. The differences
between social and civil and political rights thus seem overblown and
hardly call for radically different configurations of judicial supervision
(unless one disputes the proposition that both groups of rights protect
equally important human rights).

How Should Israeli Courts Oversee the Constitutional Protection of Social
Rights¢

We are by no means oblivious to the problems associated with judicial
supervision over legislation affecting constitutionally protected social
rights. While the aforementioned democratic legitimacy and professional
expertise concerns are not prohibitive in our minds, they should certainly
be accorded due consideration. Consequently, the model for judicial
supervision we propose seeks to take care of some of these concerns, yet
preserve a core essence of judicial supervision.

The first and foremost aspect that should be acknowledged when
discussing the desirable scope of judicial review is the multi-faceted nature
of social rights. They comprise negative and positive obligations (i.e. duties
not to interfere and duties to act); direct and indirect obligations (i.e.
obligations directly incumbent on the state and obligations on the state to
regulate relations between private individuals); and hard-core and
penumbral obligations. These distinct elements entail varying costs, and
are characterized by different degrees of relativity and normative
ambiguity. Thus, we believe that the intensity and methodology of judicial
supervision over these distinct aspects should vary accordingly.

We submit that intensive judicial supervision is fully justified with
relation to three right components:

a) Negative obligations—many social rights include important negative
features which forbid excessive governmental interference in their
application. These may include the right to establish private schools
(not funded by the state), the right not to be excluded from medical
treatment, the right not to be barred from certain professions, the right
not be arbitrarily disconnected from utility infrastructures (e.g. water,
electricity, etc.). In our view, there is no reason why courts should not
be able to constitutionally oversee the protection of these negative
rights from infringing legislation, as they do not generally have major
distributional implications.®* In fact, the Israeli legal system has
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demonstrated in the past its willingness to afford legal protection,
including sometimes constitutional protection, to some negative
aspects of social rights.”

b) Private obligations—there is growing support for the proposition that
human rights require states to regulate relations between individuals in
a manner compatible with their protection.”® Hence, social rights
might require states to prevent abusive employment practices, oversee
educational standards in private schools and prohibit discrimination
by landlords.”? Here, too, the societal distributional implications of the
constitutional review are minor or indirect; again, comparable non-
constitutional powers of review already exist in Israel.”> So, if one
accepts the proposition that constitutional social rights include a
private obligation component, it makes little sense not to authorize
courts to review the constitutionality of legislation defining and
regulating these private obligations (e.g. working hours or private
health care legislation).

¢) Hard-core social rights—an increasingly influential theory identifies a
hard-core of social rights, which underpin minimal conditions for
dignified human subsistence, such as the right not to be hungry, the
right to emergency medical treatment, minimal shelter and clothes.
The distinction between hard-core and penumbral social rights has
been applied by international bodies,”* and was adopted by President
Barak in a number of court decisions.”> Arguably, the preponderant
importance of hard-core elements of social rights, and the social
consensus surrounding the need to allocate the resources needed to
fulfil them, supports judicial review over legislation compromising this
hard-core. The willingness of the Israeli Supreme Court to construe the
right to human dignity as encompassing a hard-core of social rights is
indicative of the compatibility of judicial powers of review over
legislation impinging upon hard-core elements of social rights with
existing theories and practices of judicial review in Israel.”

Thus, we maintain that judicial review over the constitutionality of
legislation affecting some elements of social rights is supportable by virtue
of the limited distributional implications of such review, the social
consensus surrounding these elements and their sheer importance. Both the
democratic legitimacy and professional expertise arguments do not
support, in our view, the exclusion of Israeli courts from engaging in
constitutional review of these elements, especially in light of their power
to exercise no less consequential powers in relation to civil and political
rights.

As for the remaining social right elements—positive obligations,
directly imposed upon the state and covering more controversial
penumbral components (i.e. situated outside the hard-core of social
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rights)—we propose that the general benefits of judicial review—mainly
the effective protection of important minority interests from the tyranny of
the majority—generally outweigh, as a matter of desirable policy, the
negation of any form of judicial review. Still, such judicial review should
proceed carefully by reason of the judiciary’s democratic deficit and
relative lack of expertise in undertaking major distributional decisions.*”

First, the state should be granted by the courts a wide margin of
appreciation in devising policies relating to positive social rights, and
courts should apply considerable judicial restraint.”® Intervention in
legislation should be resorted to only in extreme situations of manifest
unconstitutionality, and not in borderline cases. Second, in cases relating to
administrative decisions, courts should focus more on the executive’s
decision-making procedures than on their substantive outcomes—whether
data had been collected or proper consultation had been resorted to by the
relevant administrative agencies.”” Of course, in evaluating the propriety of
the procedure no expertise gap exists. Third, courts should develop a host
of non-intrusive remedies in cases where violation of constitutionally
protected social rights had been identified, in order to minimize inter-
governmental—branch conflicts. These may include inter alia the adoption
of ‘second-look’ doctrines,'® redirecting questions pertaining to the
implementation of social rights to the legislator or executive;'*! suspended
remedies, providing the state with lavish adjustment periods,'®? and
declarative remedies.'*

In addition, if courts were accorded powers of judicial review over
legislation and executive acts affecting social rights, they would have to
expound appropriate decision-making methodologies to overcome their
relative lack of expertise—i.e. develop a suitable constitutional ‘tool box’.
Such methodologies may include, inter alia, the invitation of inter-
disciplinary expert opinions (as in the ‘Brandeis brief’), admission of
amicus curia briefs'® and insisting that the state elaborates social goals and
benchmarks—determine what constitutes constitutionally protected
standards of health, housing or education.'®

CONCLUSIONS

The role of social rights in the Israeli constitutional project will probably be
determined in the coming years. It seems that contemporary political and
intellectual trends lean towards supporting the inclusion of social rights in
any future constitutional instrument, albeit in a weak form, without
substantive judicial review. We have made the argument in this article that
this position merits reconsideration.

We submit that despite the difficulties associated with the judiciary’s
non-representative composition and its limited capacity to undertake
decisions with major long term distributional implications, the importance
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of social rights, their minority protection purpose, and, most significantly,
the existence of analogous judicial decision-making powers with relation
to civil and political rights, support judicial review over legislation and
administrative acts incompatible with protected social rights. However,
such review must be exercised carefully, especially in relation to positive
social rights, which impose a direct obligation on the state to protect the
penumbral, and less certain, elements of social rights. Hence, the
difficulties associated with constitutionalizing social rights should not
lead to an abdication of the court’s role in enforcing such rights, but rather
to a policy of judicial restraint in exercising constitutional supervision.
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