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 ∫˙È¯·‰–˙Âˆ¯‡· ˙˜˙Ó ‰Ù„Ú‰
ø‰˙ÈÈÏÚÂ ‰˙„È¯È ¨‰˙ÈÈÏÚ

™ÔÈ·¯ Ì¯ÂÈ

You do not take a person who for years has been

hobbled by chains and liberate him, bring him up to the

starting line of the race and then say: "You are free to

compete with all others," and still believe that you have

been completely fair... We seek not just legal equality

but human ability, not just equality as a right and a

theory but equality as a fact and equality as result.±

‡Â·Ó

˙¯¯ÂÚÓ ¢˙˜˙Ó‰ ‰Ù„Ú‰‰¢ ˙È¯Ë˜Â„Ï ÒÁÈ· È‡˜È¯Ó‡‰ ËÙ˘Ó‰ Ï˘ Â˙„ÓÚ
Ï˘·Â ‰˜È˙ÂÂ‰ ‰˙˜ÂÁ Ï˘· — ˙È¯·‰–˙Âˆ¯‡ ¨˙È˘‡¯ ∫ÌÈÈ¯˜ÈÚ ÌÈÓÚË È˘Ó ÔÈÈÚ
˙ÂÈÂÎÊ ˙ÓˆÚÓÏ ˙·˘Á — ≤˙ÈÓÂ‡Ï–ÔÈ·‰ ‰¯ÈÊ· ‰„ÈÁÈ‰ ÏÚ‰–˙ÓˆÚÓ ÌÂÈÎ ‰˙ÂÈ‰
‰‚‰ Ï˘ ÌÈÏ„ÂÓ ÁÂ˙ÈÙÏ ÌÈ¯Â˘˜‰ ÌÈ‡˘Â· ‰‡ÂÂ˘‰Ï Ï·Â˜Ó Ï„ÂÓÏ ÍÎ Ï˘·Â ¨Ì„‡
‰È¯Ë˜Â„‰ Ï˘ ‰˙„ÈÏÂ ‰˙¯Â‰ ¨˙È˘ ≥ª®˜„ˆ· „ÈÓ˙ ‡Ï ÈÎ Ì‡© Ì„‡ ˙ÂÈÂÎÊ ÏÚ

˙Â„Â‰Ï ˘˜·Ó ¯·ÁÓ‰ ÆÏ‰ÓÏ ‰ÏÏÎÓ‰ — ÈÓ„˜‡‰ ÏÂÏÒÓ‰ ¨ÌÈËÙ˘ÓÏ ¯ÙÒ‰–˙È·· ÚÂ·˜ ‰ˆ¯Ó ™

¨¯Ó‡Ó‰ ˙ËÂÈËÏ ˙ÂÏÈÚÂÓ‰ Ì‰È˙Â¯Ú‰ ÏÚ È˘ Ï·ÂÈ ¯¢„Â ‰È„Ó ˜¯· ¯¢„ ¨Ê¯‡–˜¯· ‰Ù„ ßÙÂ¯ÙÏ

ÏÚ ¨Ï‰ÓÏ ‰ÏÏÎÓ‰ — ÈÓ„˜‡‰ ÏÂÏÒÓ‰ Ï˘ ÌÈËÙ˘ÓÏ ¯ÙÒ‰–˙È· ˙ÈÈ¯ÙÒÓ ¨·È¯ÈÂ ˙Ú ß·‚Ï ÔÎÂ

ÆÂÊ ‰ÓÈ˘¯ Í¯ÂˆÏ ÌÈÈÎ„Ú ˙Â¯Â˜Ó ¯Â˙È‡· ·¯‰ ÚÂÈÒ‰

United States, ∫±π∂µ ÈÂÈ· ¥–· „¯‡ÂÂ‰ ˙ËÈÒ¯·ÈÂ‡· ÔÂÒÂß‚ ß· ÔÂ„ÈÏ ‡È˘‰ ‡˘˘ ÌÈ¯·„ ±

President (1963–1969: Johnson) Public Papers of the Presidents: Lyndon B. Johnson

Æ1965, book 2, p. 636, item 301 (1966)

‰‡Ó‰ ÛÂÒ Ï˘ Ë·Ó ˙„Â˜Ó¢ ∫∏ ®Ò¢˘˙ ¨·È·‡–Ï˙© ˙È‡˜È¯Ó‡‰ ‰‡Ó‰ ‰ÂÂ ÏÈÈ‡ Â‡¯ ≤

ÁÂÓ‰ ÈÎ ˙È‡˜È¯Ó‡‰ ÌÈÈÁ‰ Í¯„ Ï˘ ÌÈÈÂˆÈ˜‰ ‰È¯˜·ÓÏÂ ‰È„‚˙ÓÏ Ì‚ ¯Â¯· ÌÈ¯˘Ú‰

¯„Òß ¨ß‰ÈˆÊÈÏ·ÂÏ‚ß ÌÈ‚˘ÂÓ‰Â ¨˙ÈÓÏÂÚ‰ ˙Â‡ÈˆÓ‰ ˙‡ ‰ÂÎ ¯È„‚Ó ÔÎ‡ ß˙È‡˜È¯Ó‡‰ ‰‡Ó‰ß

˙‡ ˙ÂÓÈ‰Ó Ï˘ ‰·¯ ‰„ÈÓ· ÌÈ‚ˆÈÈÓ ®È‡˜È¯Ó‡ ÌÂÏ˘© Pax Americana Â‡ ß˘„Á ÈÓÏÂÚ

¢Æ˙Á‡Â ÌÈ¯˘Ú‰ ‰‡Ó‰ ˙ÏÈÁ˙ Ï˘ ˙È˙Â·¯˙‰Â ˙ÈÈ„Ó‰ ¨˙ÈÏÎÏÎ‰ ˙ÂÎ¯ÚÓ‰

˙ÂÈÂÎÊ· ‰¯Î‰· ˙Â¯Á‡ ˙ÂÈ¯„ÂÓ ˙ÂÈ·¯ÚÓ ˙ÂÈ„ÓÏ ÒÁÈ· ¯ÎÈ ¯Â‚ÈÙ· ˙‡ˆÓ ˙È¯·‰–˙Âˆ¯‡ ≥
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ÂÈ‰ ¢˙˜˙Ó ‰Ù„Ú‰¢ Ï˘ ‰È¯Ë˜Â„Ï È‡˜È¯Ó‡‰ ËÙ˘Ó‰ Ï˘ ÂÒÁÈ Æ˙È¯·‰–˙Âˆ¯‡·
ÆÌÈÈ‡˜È¯Ó‡‰ ÈÓÂ‡Ï‰ ÒÂ˙‡·Â È˙˜ÂÁ‰ ÁÈ˘· ÔÂÈÂÂ˘‰ ÔÂ¯˜Ú Ï˘ Â˙ÂÈÊÎ¯Ó Ï˘· ·Â˘Á
‰‡¯˘ ÈÙÎ ¨˙ÈÚÓ˘Ó–„Á ‰È‡ ˙˜˙Ó ‰Ù„Ú‰Ï ÒÁÈ· ˙È¯·‰–˙Âˆ¯‡· ‰„ÓÚ‰
¯˘Ù‡Ó ˙ÂÂ¯Á‡‰ ÌÈ˘‰ ÌÈÚ·¯‡· ÂÊ ‰È„Ó· Í¯Ú˘ ‰È‚ÂÒ· ¯Ú‰ ÔÂÈ„‰ Í‡ ¨Í˘Ó‰·

 ¥Æ‰ÂÈÒÓ ˙Â·¯ „ÂÓÏÏ
‚˘ÂÓ‰ Ï‡ È‡˜È¯Ó‡‰ ËÙ˘Ó‰ Ï˘ ÂÒÁÈ ˙‡ ¯ÂˆÈ˜· ¯Â˜ÒÏ ÂÊ ‰ÓÈ˘¯ Ï˘ ‰˙¯ËÓ
¨≤∞∞≥ ÈÂÈ ˘„ÂÁÏ „ÚÂ ¨‰È¯Ë˜Â„‰ Ï˘ ‰˙„ÈÏ ˙Ú ¨ÌÈ˘È˘‰ ˙Â˘ ÔÓÏ ¢˙˜˙Ó ‰Ù„Ú‰¢
Ï˘ ‰Ï·˜‰ ˙ÂÈÈ„Ó ÔÈÈÚ· ÔÈ„‰–È˜ÒÙ È‡˜È¯Ó‡‰ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·· Â˙È ¯˘‡Î
‰Ù„Ú‰Ï Ú‚Â· ¯˙ÂÈ· ÌÈÈÎ„Ú‰ ÌÈ·Â˘Á‰ ÔÈ„‰–È˜ÒÙ ÌÈ‰˘ ¨Ô‚È˘ÈÓ ˙ËÈÒ¯·ÈÂ‡
‰Ù„Ú‰Ï ¯˘˜· ˙Â¯¯ÂÚ˙Ó‰ ˙Â¯Á‡ ˙Â·¯ ˙ÂÏ‡˘· ˙˜ÒÂÚ ‰È‡ ‰ÓÈ˘¯‰ Æ˙˜˙Ó
ÔÂÈÂÂ˘ ‚È˘‰Ï ˙˜˙Ó ‰Ù„Ú‰ ˙ÂÈÎÂ˙ Ï˘ Ô˙ÁÏˆ‰ ˙„ÈÓ ÔÂ‚Î ¨˙È¯·‰–˙Âˆ¯‡· ˙˜˙Ó

 µÆ‰˘ÚÓÏ ‰ÎÏ‰

È¯ÂËÒÈ‰ Ú˜¯

¨ÔÂÒÂß‚ ÔÂ„ÈÏ ‡È˘‰ Ï˘ ÂÏ˘ÓÓ ˙ÙÂ˜˙· ˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙È¯Ë˜Â„ Ï˘ ‰˙„ÈÏ
Ï˘ ˙ÂÈÈ„Ó ÆÈ„˜ ‡È˘‰ Ï˘ ÂÁˆ¯È‰ ¯Á‡Ï ˙ÂÈ‚¯Ë ˙Â·ÈÒ· ˙Â‡È˘Ï Ú·˘Â‰ ¯˘‡
¯·˘Ó‰ ˙ÙÂ˜˙· „ÂÚ ËÏÂÂÊÂ¯ ‡È˘‰ È„È–ÏÚ ÌÓÂ‡ ‰Ë˜ ‰ÁÂÂ¯Â „ÚÒ ¨˙ÂÓ¯ÂÙ¯
∂¨®The New Deal — ¢˘„Á‰ Í¯ÚÓ‰ ˙ÈÎÂ˙¢© ÌÈ˘ÂÏ˘‰ ˙Â˘· ÏÂ„‚‰ ÈÏÎÏÎ‰
˙ÒÙ˙ ÔÂÒÂß‚ Ï˘ Â˙ÙÂ˜˙ ÌÏÂ‡ ¨È„˜ ‡È˘‰ Ï˘ ‰¯ˆ˜‰ Â˙Â‰Î ˙ÙÂ˜˙· ÔÎÂ
ÌÂˆÓˆÏÂ ˙ÂÓ¯ÂÙ¯Ï Â˙Â·ÈÂÁÓ ‡È˘Ï È‡˜È¯Ó‡‰ ÌÊÈÏ¯·ÈÏ‰ ÚÈ‚‰ ‰·˘ ‰ÙÂ˜˙Î ÌÂÈÎ
ÌÈË˜ÈÂ¯Ù ÌÂ˘ÈÈÏ ÔÂÒÂß‚ ÒÈÈ‚˙‰ ¨ÂÈ¯Á‡ Â‡ ÂÈÙÏ ¯Á‡ ‡È˘ ÏÎÓ ¯˙ÂÈ ∑ÆÌÈ¯ÚÙ
˙Â¯Â·· ¨˙Â¯Ú·· ¨ÈÂÚ· ÌÁÏÈ‰ÏÂ ˙È‡˜È¯Ó‡‰ ‰¯·Á· ÌÈ¯ÚÙ ÌˆÓˆÏ Â„ÚÂ˘ ÌÈÈÏ¯„Ù

˙ÂÎÊ‰ ¨ÌÈ˙Â‡ ÌÂÈ˜ È‡˙Ï ˙ÂÎÊ‰ ÔÂ‚Î ¨˙ÂÈ˙¯·Á‰ ˙ÂÈÂÎÊ‰ ˙ÁÙ˘Ó ÌÚ ˙ÂÓ‰ ˙ÂÈ˙˜ÂÁ

¨ÌÈÏ˘Â¯È© ÍÂÈÁÏ ˙ÂÎÊ‰ ÔÈ·¯ Ì¯ÂÈ ¨Ï˘ÓÏ ¨Â‡¯ ÍÎ ÏÚ Æ‰ÓÂ„ÎÂ ÍÂÈÁÏ ˙ÂÎÊ‰ ¨˙Â‡È¯·Ï

Æ≥∏±—≥∏∞ ®‚¢Ò˘˙

‡ˆÓ ËÙÂ˘‰ ÈÙÓ ˙˜˙Ó ‰Ù„Ú‰ ‡˘Â· È‡˜È¯Ó‡‰ ËÙ˘Ó‰ ÏÚ ˙ÂÎÓ˙Ò‰‰Â ‰¯È˜Ò‰ ˙‡ Â‡¯ ¥

ß Ï‡¯˘È· ÌÈ˘‰ ˙ÏÂ„˘ ¥µ≥Øπ¥ ı¢‚· ∫‰Ê ‡˘Â· Ï‡¯˘È· Ô˙È˘ ÈÊÎ¯Ó‰ ÔÈ„‰–˜ÒÙ·

Æ®ÌÈ˘‰ ˙ÏÂ„˘ ∫ÔÏ‰Ï© µ≤±—µ±∑ ¨µ∞± ®µ©ÁÓ „¢Ù ¨Ï‡¯˘È ˙Ï˘ÓÓ
William G. Bowen & Derek C. Bok The Shape of the River: Long- ∫Ï˘ÓÏ ¨Â‡¯ ÍÎ ÏÚ µ

Term Consequences of Considering Race in College and University Admissions (New

‰Ù„Ú‰ ÔÁ–Ô·‡–˜È¯„ÂÓ ÈÏÈ‰ Â‡¯ ¨˙È¯·Ú· ‰Ê ¯˜ÁÓ ˙Â‡ˆÂ˙ Ï˘ ËÂ¯ÈÙÏ ÆJersey, 1998)

®‡¢Ò˘˙ ¨‰ÈË¯˜ÂÓ„Ï ÈÏ‡¯˘È‰ ÔÂÎÓ‰© ‰˜È˜ÁÏ ˙ÂˆÏÓ‰Â ˙ÂÈÈ„Ó ˙¯„‚‰ ∫Ï‡¯˘È· ˙˜˙Ó
®Ò¢˘˙© ‰‰Â·‚ ‰ÏÎ˘‰ ÈÈ„ ‰È„Ó ˜¯·Â ·‰Ê–¯‰ ÔÚ¯ Ïˆ‡ ˙ÙÒÂ ‰ÈÙ‰ Â‡¯Â Æ≤¥—≤≤

Æ≥≤¥—≥±≤

Æ¥∂ ßÚ· ¨≤ ‰¯Ú‰ ÏÈÚÏ ¨‰ÂÂ ∂

Æπ≤ ßÚ· ¨Ì˘ ∑
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ÌÓˆÚ ˙ÂÁÂÎ· ÒÎÈ‰Ï ÂÁÈÏˆ‰ ‡Ï˘ ‰¯·Á· ÌÈ¯Ê‚Ó Ì˙Â‡ Ï˘ ˘Â‡ÈÈ‰ ˙Â·¯˙·Â
˙È¯·‰–˙Âˆ¯‡Î ¯È„‡ ‰Î È¯ÓÂÁ ÚÙ˘ ˙ÏÚ· ‰È„Ó ÈÎ Ò¯‚ ÔÂÒÂß‚ ÆÈÂÈ·‰ „ÓÚÓÏ
˙ÂÚ˜˘‰Â Ú„È È·‡˘Ó ˙ÈÈÙ‰ ˙ÂÚˆÓ‡· ˙ÂÏÏÓÂ‡‰Â ÈÂÚ‰ ÈÒÈÎ ˙‡ ÏË·Ï ˙·ÈÈÁ
˙ÂÈÂÎÊ ÌÂ„È˜Ï ˙ÂÚÂ˙‰ Ï˘ Ô˙ÎÈÓ˙· ‰˙ÎÊ˘ ¨ÂÊ ˙ÂÈÈ„Ó ∏ÆÌÈ˘ÏÁ‰ ÌÈ¯Ê‚ÓÏ ˙ÂÈ¯ÓÂÁ
‰È‰ Ì‰ÈÈ· ·Â˘Á‰˘ ¨‰ÈÏÙ‡ ¯ÂÚÈ·Ï ÌÈ„Á‡ ÌÈ˜ÂÁ Ï˘ Ì˙˜È˜ÁÏ ‰ÏÈ·Â‰ ¨Á¯Ê‡‰
¨ÚÊ‚¢ ÈÓÚËÓ ‰„Â·Ú· ‰ÈÏÙ‡ ¨¯˙È‰ ÔÈ· ¨¯Ò‡ ‰Ê ˜ÂÁ πÆ±π∂¥ ˙˘Ó Á¯Ê‡‰ ˙ÂÈÂÎÊ ˜ÂÁ
‰ÏÂËÈ· È„ÈÏ ‡È·‰Â ¨È¯Â·Èˆ‰ ¯Ê‚Ó· Ô‰Â ÈË¯Ù‰ ¯Ê‚Ó· Ô‰ ¨¢ÌÂ‡Ï Â‡ ÔÈÓ ¨Ú·ˆ ¨Ì„
˙ÎÓÂ˙‰ ‰ÒÈÙ˙‰ ÌÏÂ‡ ÆÌÂ¯„‰ ˙ÂÈ„Ó· ÌÈ¯ÂÁ˘ „‚ ˙È˜ÂÁ‰ ‰ÈÏÙ‡‰ Ï˘ ËÏÁÂÓ‰
˙ÂÈÂÓ„Ê‰ ÔÂÈÂÂ˘Â ˙Â‡ˆÂ˙ ·È‰Ï ‰¯‰ÈÓ ‡Ï ˙ÂÈÏÓ¯ÂÙ ˙ÂÈÁ¯Ê‡ ˙ÂÈÂÎÊ ˙˜Ú‰·
Ô‰·˘ ÌÈ˘‰ ˙Â‡Ó Í˘Ó· ˙È„ÒÓÓ ‰ÈÏÙ‡ Ï˘ ‡¯Â ÏÂÂÚ ÂÏ·Ò˘ ¨ÌÈ¯ÂÁ˘Ï È˙ÈÓ‡
‰„¯Ù‰‰ ˙‡ ÏËÈ· Brown ÔÈÈÚ· ÔÈ„‰–˜ÒÙ Æ(past discrimination) ˙Â„·Ú‰ ‰‚‰
„¯Ù¢ Ï˘ ‰È¯Ë˜Â„‰ ‰Ò¯˜ ÍÎ ˙Â·˜Ú·Â ¨±πµ¥ ˙˘· „ÂÚ ÌÈ·ÏÏ ÌÈ¯ÂÁ˘ ÔÈ· ÍÂÈÁ·
ÛÂÒ· ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· È„È–ÏÚ ˙È˙˜ÂÁÎ ‰Ú·˜Â Û˜Â˙· ‰„ÓÚ˘© ±∞¢‰ÂÂ˘ Í‡
˙Â˘· Ì‚ ¯Â¯˘Ï ÂÎÈ˘Ó‰ ÌÈ¯ÂÁ˘ „‚ ˙ÂÚÊ‚‰Â ‰ÈÏÙ‡‰ ÌÏÂ‡ ±±Æ®‰¯˘Ú–Ú˘˙‰ ‰‡Ó‰
‰·˘ ‰ÏÎ˘‰‰ ˙Ó¯· ˙Â·¯Ï ¨ÌÈÈÁ· ÌÈÂ˘ ÌÈÓÂÁ˙· ÌÁÂÙÈ˜Ï Ì¯‚˘ ÔÙÂ‡· ¨ÌÈ˘È˘‰
Brown ÔÈÈÚ· ÔÂÈÂÂ˘‰ ˙˜ÈÒÙÂ ‰˜È˜Á‰ Â‚È˘‰ ‡Ï ¨Ì˙Â·È˘Á Û¯Á ¨ÌÂÈ Ï˘ ÂÙÂÒ· ÆÂÎÊ

 ±≤Æ˙ÂÏÁÂÈÓ‰ ˙Â‡ˆÂ˙‰ ˙‡
È„˜ ‡È˘‰ È„È–ÏÚ ÔÎÏ Ì„Â˜ „ÂÚ ¯ÎÊÂ‰˘© ÔÂÈÚ¯‰ ÏÈ˘·‰ ‰Ï‡ ˙ÂÈÂ˘Á¯˙‰ Ú˜¯ ÏÚ
¨„·Ï· ˙ÂÂ˘ ˙ÂÈÂÓ„Ê‰ Ô˙Ó „ÂÚ ‡Ï ∫®¢˘„Á‰ Í¯ÚÓ‰¢ ˙ÙÂ˜˙· ÌÈ˘ÂÏ˘‰ ˙Â˘· ÔÎÂ
¢ÌÈ·‡˘Ó Ï˘ ˘„ÁÓ ‰‡ˆ˜‰¢ ¨(affirmative action) ¢˙˜˙Ó ˙È·ÂÈÁ ‰ÏÂÚÙ¢ Ì‚ ‡Ï‡
‰ÈÏÙ‡‰ ˙‡ ÔÂ·˘Á· Â‡È·È˘ ¨(social engineering) ˙È˙¯·Á ‰Ò„‰ Â‡ (redistribution)

˘È Ô‡ÎÂ ±≥Æ˙Â‡ˆÂ˙· ÔÂÈÂÂ˘ ˙‚˘‰ Í¯ÂˆÏ ¨¯·Ú· ˙ÂˆÂ·˜ Ô˙Â‡ Ï˘ Ô˜ÏÁ–˙Ó ‰˙ÈÈ‰˘
ÏÂÂÚ‰ Ú˜¯ ÏÚ ˙˜„ˆÂÓ ˙˜˙Ó ‰Ù„Ú‰Ï ˙ÈÒÈÒ·‰ ˙È‡˜È¯Ó‡‰ ‰˘È‚‰ ∫˘È‚„‰Ï
‰ÒÈÙ˙‰ ˙‡ „ÈÏÂ‰˘ ‡Â‰ ‰Ê ÏÂÂÚ ÆÌÈ˘ ˙Â‡Ó Í˘Ó· ¯ÂÁ˘‰ ÚÊ‚Ï Ì¯‚˘
ÌÈ¯ÚÙ‰ ˙‡ Ô˜˙Ï ‰„ÚÂ˘ ‰Ù„Ú‰· ¯·Â„Ó ÔÈ‡ ÈÎ ¨ÏÏÎ–Í¯„· ˙ÓˆÓˆÓ‰ ¨˙È‡˜È¯Ó‡‰
ÏÎÓ Æ¯·Ú· ‰ÈÏÙ‡‰ ÏÚ ÌÈ„·Ú‰ È‡ˆ‡ˆ ˙‡ ˙ÂˆÙÏ ‰„ÚÂ˘ ‰Ù„Ú‰· ‡Ï‡ ¨‰ÂÂ‰·

Ï˘ÓÓ‰ ‚¯Á ß‰ÏÂ„‚‰ ‰¯·Á‰ß ˙ÂÈÎ˙·¢ ∫®π≥ ßÚ·© ‰ÂÂ ¯¢„ ÛÈÒÂÓ ÍÎÂ Æπ≥—π≤ ßÚ· ¨Ì˘ ∏
˙ÙÂ˜˙·Â È·ÈÒ¯‚Â¯Ù‰ Ô„ÈÚ· ÂÈ‰˘ ˙ÂÓ„Â˜ ‰Ó¯ÂÙ¯ ˙ÂÈÎÂ˙ÓÂ È˙¯ÂÒÓ‰ ÌÊÈÏ¯·ÈÏ‰ ˙ÂÏÂ·‚Ó

˙ÂÈ¯Á‡ ÈÏ¯„Ù‰ Ï˘ÓÓ‰ Á˜Ï ¨ÌÈ¯˘Ú‰ ‰‡Ó· ®‰Â¯Á‡‰Â© ‰Â˘‡¯‰ ÌÚÙ· ÆNew Deal–‰

ÏÚ ¨È‡˜È¯Ó‡‰ ÌÂÏÁ‰ ˙‡ ˘ÓÓÏ ÂÏÎÈ ‡Ï ˙¯Á‡ Â‡ ÂÊ ‰·ÈÒÓ˘ ÌÈÈÏÂ˘ ÌÈ¯Ê‚Ó ÏÚ ˙È˙¯·Á

¢ÆÌ‰Ï˘ Ï‡ÈˆËÂÙ‰ ˘ÂÓÈÓÏ ÌÈÈÒÈÒ· ÌÈ‡˙Â ˙ÙÒÂ ˙ÂÓ„Ê‰ Ì‰Ï ˙˙Ï ˙Ó

ÆThe Civil Rights Act (1964) π

ÆBrown v. Board of Education of Topeca, 347 U.S. 483 (1954) ±∞

ÆPlessy v. Ferguson, 163 U.S. 537 (1896) ±±

Gerald N. Rosenberg The Hollow Hope ∫Â‡¯ ¨ÂÊ ‰ÚË ÒÒ·Ï ¯ÓÈÈ˙Ó‰ ÚÂ„È È¯ÈÙÓ‡ ¯˜ÁÓÏ ±≤

Æ(Chicago, 1991) 39–156

Í¯Î ¨Á¢˘˙ ¨‰ÁÂ˙Ù‰ ‰ËÈÒ¯·ÈÂ‡‰© ‰„Â·Ú· ‰ÈÏÙ‡ ¯ÂÒÈ‡Â ˙ÂÈÂÓ„Ê‰ ÔÂÈÂÂ˘ Ï‡¯˘È–Ô· ˙Â¯ ±≥

Æµ≥≤ ®·

                                            



 ˇ ¥ø‰˙ÈÈÏÚÂ ‰˙„È¯È ¨‰˙ÈÈÏÚ ∫˙È¯·‰–˙Âˆ¯‡· ˙˜˙Ó ‰Ù„Ú‰

Â˙‚˘‰Ï ÌÈÚˆÓ‡‰ ˙„ÓÚ‰· ÔÁ· ÂÈ‡ È˙¯·Á ÔÂÈÂÂ˘ Ï˘ ÂÓÂÈ˜ ¨ÂÊ ‰ËÈ˘ ÈÙÏ ¨ÌÂ˜Ó
‚Â‰ ÆÂÈ˙Â‡ˆÂ˙· ¨ÂÈÈ‰„ ¨‰˘ÚÓÏ Â˙‚˘‰· ‡Ï‡ ¨®˙ÈÏÓ¯ÂÙ ‰ÈÁ·Ó ‰ÂÂ˘ ˙ÂÓ„Ê‰ Ô˙Ó©
È˙Â‡È˘ Âˆ ÏÚ ÔÂÒÂß‚ ‡È˘‰ Ì˙Á ‰ÎÏ‰Ó·˘ ¨±π∂µ ˙˘· ‰ÙÓ‰ ˙„Â˜ ˙‡ ÚÂ·˜Ï
˙˜˙Ó ‰Ù„Ú‰ Ï˘ ˙ÂÈÎÂ˙ ˙Â‡¯‰Ï ÌÈ·ÈÈÁ ÌÈÈÏ¯„Ù ÌÈÊÂÁ· ÌÈ¯˘˜˙Ó‰ ÈÎ Ú·˜˘
‰Ó‚Â„Â ıÁ–˘‡¯ ˘ÓÈ˘ ¯ÂÓ‡‰ È˙Â‡È˘‰ Âˆ‰ ÆÚÊ‚ ÈÙ–ÏÚ ˙ÂÁÙÂ˜Ó ˙ÂˆÂ·˜ È·‚Ï
–˙Âˆ¯‡· ˜¯ ‡Ï — ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ˙ÂÈ˙˜ÂÁÂ ˙ÂÈ˙Â·„˙‰ ˙ÂÈÎÂ˙ ÁÂ˙ÈÙÏ

 ±¥Æ˙ÂÙÒÂ ˙ÂÈË¯˜ÂÓ„ ˙ÂÈ„Ó· Ì‚ ‡Ï‡ ¨˙È¯·‰
‰Ù„Ú‰ ÌÂ˘ÈÈÏ ˙È·ÈËÓ¯Â‰ ˙¯‚ÒÓ‰ ¨ÌÈ¯·„‰ Í˘Ó‰· Ë¯Ù˘ ÈÙÎÂ ¨ÈÏÏÎ ÔÙÂ‡·
ÌÈÂÂˆ ®‡© ∫ÌÈ¯Â˘˜ Í‡ ÌÈ„¯Ù ˙Â¯Â˜Ó È˘Ó ‰ÈÂ· ˙È¯·‰–˙Âˆ¯‡· ˙˜˙Ó
˙˜˙Ó ‰Ù„Ú‰ ˙ÂÈÎÂ˙ Ï˘ ÔÓÂ˘ÈÈ ·ÈÈÁÏ ËÙ˘Ó‰–È˙· Ï˘ ‰ÎÓÒ‰ ®·© ªÌÈÈ˙Â‡È˘

Æ±π∂¥ ¨Á¯Ê‡‰ ˙ÂÈÂÎÊ ˜ÂÁ ÁÂÎÓ

˙˜˙Ó ‰Ù„Ú‰ ÌÂ˘ÈÈÏ ˙È·ÈËÓ¯Â‰ ˙¯‚ÒÓ‰

Â˙ÂÚÓ˘ÓÂ ˙ÈÏ¯„Ù‰ ‰˜ÂÁ· ˙˜˙Ó ‰Ù„Ú‰ ÔÂ¯˜Ú Ï˘ Â¯„Ú‰

— ÌÈÈÏÎÏÎ‰Â ÌÈÈ˙¯·Á‰ ¨ÌÈÈËÈÏÂÙ‰ — ˙È¯·‰–˙Âˆ¯‡· ÌÈ·Â˘Á‰ ÌÈ˜·‡Ó‰ ·Â¯
ËÙ˘Ó· ˙ÂÈÚ·‰Ó ˙Â·¯ ÂÓÎ ±µÆ‰È˘¯ÙÓÂ ‰˜ÂÁ‰ ÈÁÒÓ Â¯È„‚‰˘ ˙Â¯‚ÒÓ· ÌÈÏ‰˙Ó
Æ‰˜ÂÁ‰ ‡È‰ ˙È„ÓÈÎ¯‡‰ ÔÚ˘Ó‰ ˙„Â˜ ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ‡˘Â· Ì‚ ¨È‡˜È¯Ó‡‰
¯ÒÂ‡‰ ¨‰˜ÂÁÏ ¯˘Ú–‰Ú·¯‡‰ ÔÂ˜È˙· ÔÂÈÂÂ˘‰ ÔÂ¯˜Ú ˙‡ ˙Ú·Â˜ ˙È¯·‰–˙Âˆ¯‡ ˙˜ÂÁ
±∂˙˜˙Ó‰ ‰Ù„Ú‰‰ ÔÂ¯˜Ú· ˘¯ÂÙÓ· ˙‡Ê ‚ÈÈÒÏ ÈÏ·Ó ¨‚ÂÒ ÏÎÓ ‰Ù„Ú‰ ÁÈ˘˜ ÔÙÂ‡·
ÁÂ˙ÈÏ ˘„˜ÂÈ˘ ˜ÏÁ· ‰‡¯˘ ÈÙÎ ±∑Æ®Ï˘ÓÏ ¨±π∏≤ ˙˘Ó ˙È„˜‰ ‰˜ÂÁ· ÂÓÎ©
Â‡© ˙ÂÈÓÈËÈ‚Ï‰ È·‚Ï ·Â˘Á ÁÂÎÈÂ ˘ËÈ È‡˜È¯Ó‡‰ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·· ¨‰˜ÈÒÙ‰

∫˙ÂÈ¯˜ÈÚ ˙ÂÚ„ È˙˘ ÏÚ ÚÈ·ˆ‰Ï Ô˙È ‰Ê ¯˘˜‰·Â ¨˙˜˙Ó‰ ‰Ù„Ú‰‰ Ï˘ ®˙ÂÈ˙˜ÂÁ‰
‰˘È‚· ÌÈ„„ˆÓ‰ Æ˙ÈÂÈÂÂ˘ ‰„ÈÓ–˙Ó‡Î ˙˜˙Ó ‰Ù„Ú‰· ¯ÈÎ‰Ï ‰ÂÎ ˙Á‡ ‰Ú„ Æ±
‰ÂÂ‰ÓÂ ˙¯ˆÂÈ ‰ÓˆÚÏ˘Î ÂÂ˜–ÒÂËËÒ‰ ˙Áˆ‰ Ì‚ ¨¢¯·Ú‰ È‡ËÁ¢ ÁÎÂÏ ÈÎ ÌÈÚÂË ÂÊ

–Ô· ∫Â‡¯ ¨˙ÂÙÒÂ ˙ÂÈ·¯ÚÓ ˙ÂÈ„Ó·Â ÈÓÂ‡Ï–ÔÈ·‰ ËÙ˘Ó· ˙˜˙Ó ‰Ù„Ú‰ È·‚Ï ‰¯È˜ÒÏ ±¥

ÏÚ¢ È‡„¯ ÒÒ¯Ù ªÍÏÈ‡Â ±∑ ßÚ· ¨µ ‰¯Ú‰ ÏÈÚÏ ¨ÔÁ–Ô·‡–˜È¯„ÂÓ ªÍÏÈ‡Â µ≥≤ ßÚ· ¨Ì˘ ¨Ï‡¯˘È

Æ‰Ê ¯ÙÒ· ÌÈÙÒÂ ÌÈ¯Ó‡Ó ÔÎÂ ªÍÏÈ‡Â ±µ¥ ¨±¥µ ®‰¢˘˙© ‚ Ï˘ÓÓÂ ËÙ˘Ó ¢˙˜˙Ó ‰Ù„Ú‰

‰È¯ÂËÒÈ‰· ‰ÓÂ˜ÓÂ ß‰˜ÈÙÂË Ï˘ ÍÂÈÁ‰ ˙ˆÚÂÓ ß ÔÂ‡¯·ß ˙˜ÈÒÙ¢ „ÏÙËÂ‚ ÔÂ¯‡ Â‡¯ ±µ

Æ≤≥± ®Ë¢˘˙ ¨ÌÈÎ¯ÂÚ ¯ËÂ‡Ó ßÓÂ ÔÈÈÂÂËÂ‚ ß„ ¨ÌÈÏ˘Â¯È© ‰È¯ÂËÒÈ‰Â ËÙ˘Ó ¢˙È˜È¯Ó‡‰

"No State... deny ∫ÔÓ˜Ï„Î ÈËÂÂÏ¯‰ ˜ÏÁ· Ú·Â˜ ˙È¯·‰–˙Âˆ¯‡ ˙˜ÂÁÏ ¯˘Ú–‰Ú·¯‡‰ ÔÂ˜È˙‰ ±∂

Æto any person within its jurisdiction the equal protection of the laws"

‚Â‰Ï ‰·ÂÁ‰ ÈÎ ˘¯ÂÙÓ· Ú·˜ Ì„‡‰ ˙ÂÈÂÎÊ ¯·„· ˙È„˜‰ ˙ÂÈÂÎÊ‰ ˙ÏÈ‚ÓÏ ®≤©±µ ÛÈÚÒ· ±∑

ËÙÂ˘‰ Ï˘ ÂÈ¯·„ Â‡¯ ‰„˜· ˙˜˙Ó ‰Ù„Ú‰ ÏÚ Æ˙˜˙Ó ‰Ù„Ú‰· ˘ÂÓÈ˘ ˙ÚÂÓ ‰È‡ ÔÂÈÂÂ˘

Æµ≤±—µ≤∞ ßÚ· ¨¥ ‰¯Ú‰ ÏÈÚÏ ¨ÌÈ˘‰ ˙ÏÂ„˘ ÔÈÈÚ· ‡ˆÓ

                                            



µ ˇ                                 ÔÈ·¯ Ì¯ÂÈ

ÔÂÈÂÂ˘‰ ÔÂ¯˜Ú Ï˘ ÂÈ˙Â¯Ê‚Ó ˙Á‡ ˙˜˙Ó‰ ‰Ù„Ú‰· ˙Â‡¯Ï ˘È˘ Ô‡ÎÓ Æ‰ÈÏÙ‡
 ±∏ÆÂÓˆÚ È˙˜ÂÁ‰

ÔÂÈÂÂ˘‰ ÔÂ¯˜ÚÏ ¯˙ÂÓ ‚È¯Á·Î ˜¯ ˙˜˙Ó ‰Ù„Ú‰· ¯ÈÎ‰Ï ˘È ÈÎ ‡È‰ ˙¯Á‡ ‰Ú„ Æ≤
˜¯ ˙˜˙Ó ‰Ù„Ú‰· ¯ÈÎ‰Ï Ô˙È˘ ‡Â‰ ÂÊ ‰ÒÈÙ˙ „ÂÒÈ· ÁÂÓ‰ ÏÂÈˆ¯‰ ÆÈ˙˜ÂÁ‰
ÏÚ ˙Â˘ÏÁ‰ ˙Â·Î˘‰ ÌÚ ÌÈÓ‰ ‰ˆÂ·˜ Â‡ Ë¯Ù ˙ÂˆÙÏ ˙„ÚÂÈÓ ‡È‰ ÈÎ ÁÎÂÓ ¯˘‡Î
‰¯Î‰· ‰ÎÊ˙ ˙˜˙Ó ‰Ù„Ú‰ ∫¯ÂÓ‡Ï Æ¯·Ú· ÂÏ·Ò ‰ÓÓ˘ ˙È˙¯·Á‰ ‰ÈÏÙ‡‰ È‡ËÁ

 ±πÆ¢‰ÈÏÙ‡ ˙ÏË·Ó ‰ÈÏÙ‡¢ Ï˘ ‰„ÈÓ ˙Ó˘ÈÈÓ ‡È‰ ¯˘‡Î ˜¯

ÔÂÈÂÂ˘‰ ÔÂ¯˜ÚÓ ˜ÏÁ ˙˜˙Ó‰ ‰Ù„Ú‰· ‰‡Â¯‰ ÂÊÏ — ˙Â˘È‚‰ È˙˘Ï Û˙Â˘Ó‰
ÔÂ¯˜ÚÏ ®˙ÂÓÈÂÒÓ ˙Â·ÈÒ· ¯˙ÂÓ© ‚È¯Á ˙˜˙Ó‰ ‰Ù„Ú‰· ‰‡Â¯‰ ÂÊÏÂ ¨È˙˜ÂÁ‰
Û¯Â‚ ÔÙÂ‡· ÏÒÙÈ‰Ï ÍÈ¯ˆ ÂÈ‡ ˙˜˙Ó‰ ‰Ù„Ú‰‰ ÔÂ¯˜Ú˘ ‡Â‰ — È˙˜ÂÁ‰ ÔÂÈÂÂ˘‰

ÆÂÙÂ‚Ï ‰¯˜Ó ÏÎ ÏÂ˜˘Ï ˘È ÈÎÂ ¨‰˜ÂÁ‰ ˙‡ „‚ÂÎ

ÌÈÈ˙Â‡È˘ ÌÈÂÂˆ ∫˙ÈÏ¯„Ù‰ ‰Ó¯‰

¨‰˜ÂÁ‰ ˙‡ ˙„‚ÂÎ Û¯Â‚ ÔÙÂ‡· ÏÒÙÈ‰Ï ‰ÎÈ¯ˆ ‰È‡ ˙˜˙Ó ‰Ù„Ú‰˘ ‰Á‰· Ì‚
‰Â˘‡¯Ï ¯ÎÊÂ‰ ¢˙˜˙Ó ‰Ù„Ú‰¢ ‚˘ÂÓ‰ Æ‰ÓÂ˘ÈÈÏ È˜ÂÁ ¯Â˜Ó ÏÚ ÚÈ·ˆ‰Ï ˘È ÔÈÈ„Ú
Ï˘ ‰¯„Ò‰‰ ÌÏÂ‡ ≤∞Æ±π≥µ ˙˘ Ï˘ New Deal–‰ ˙˜È˜Á· „ÂÚ ˙ÈÏ¯„Ù‰ ‰Ó¯·
–¯Á‡Ï ÌÈ¯Â˘Ú ‰ÓÎ ˜¯ ‰Ú·˜ ÌÂÈÎ Ï·Â˜Ó‰ È¯„ÂÓ‰ Ô·ÂÓ· ˙˜˙Ó ‰Ù„Ú‰ ˙ÂÈÎÂ˙
Âˆ‰ ˙‡ ≤±Æ˜ÂÁ Ï˘Î ‡Â‰ ·ÈÈÁÓ‰ ÌÁÂÎ˘ ¨ÌÈÈ˙Â‡È˘ ÌÈÂÂˆ ‰˘ÂÏ˘ ˙ÂÚˆÓ‡· ÔÎÓ
·Á¯Â‰Â Ô˜Â˙ ‰Ê Âˆ ≤≤Æ±π∂± ˙˘· È„˜ ‡È˘‰ ‡ÈˆÂ‰ ‰Ê ¯˘˜‰· ÔÂ˘‡¯‰ È˙Â‡È˘‰
·ÈÈÁ ¯˘‡ ¨±±¨≤¥∂ ßÒÓ ÌÒ¯ÂÙÓ‰ È˙Â‡È˘‰ Âˆ· ¨±π∂µ ˙˘· ÔÂÒÂß‚ ‡È˘‰ È„È–ÏÚ
±π∂∑ ˙˘· ≤≥ÆÌÂ‡Ï Â‡ ¯ÂÚ Ú·ˆ ¨ÚÊ‚ Ï˘ ÒÈÒ· ÏÚ ˙˜˙Ó ‰Ù„Ú‰ ˙ÂÈÎÂ˙ ˙ÏÚÙ‰
‰Ù„Ú‰ ˙ÂÈÎÂ˙ ˙ÏÚÙ‰ ·ÈÈÁ ¯˘‡ È˙Â‡È˘ Âˆ· ±π∂µ ˙˘Ó È˙Â‡È˘‰ Âˆ‰ Ô˜Â˙

 ≤¥ÆÔÈÓ ÒÈÒ· ÏÚ Ì‚ ˙˜˙Ó

University of California v. Bakke, 438 ∫ÔÈ„‰–˜ÒÙ· ¨Ï˘ÓÏ ¨Blackmun ËÙÂ˘‰ Ï˘ Â˙Ú„ ÂÊ ±∏

Æ®Bakke ÔÈÈÚ ∫ÔÏ‰Ï© U.S. 265 (1978) 407

˙ÈÎÂ˙ ˙‡ ËÙ˘Ó‰–˙È· ÏÒÙ ÂÊ ‰ÒÈÙ˙ Ú˜¯ ÏÚÂ ¨(ibid) Bakke ÔÈÈÚ· ·Â¯‰ ˙Ú„ ‰˙ÈÈ‰ ÂÊ ±π

ËÂÚÈÓ ˙Â·Î˘ ·¯˜Ó ÌÈË„ÂËÒÏ ˙ÂÓÂ˜Ó ¯˘Ú–‰˘È˘ ‰˙ˆ˜‰˘ ‰‡ÂÙ¯Ï ¯ÙÒ‰–˙È·Ï ‰Ï·˜‰

È„È–ÏÚ Ï˜˘È‰Ï ÈÂ˘Ú „ÓÚÂÓ‰ Ï˘ ÈÚÊ‚‰ Â‡ˆÂÓ˘ ÂÓÈÎÒ‰ ·Â¯‰ ÈËÙÂ˘ Ì‚ Í‡ Æ˙ÂÁÙÂ˜Ó

ÏÚ ÔÂÈ„ Â‡¯ ÆÌÈ„ÂÓÈÏÏ Ï·˜˙‰Ï Â˙Â‡ÎÊ Ú¯ÎÂ˙ Ì‰ÈÙ–ÏÚ˘ ÌÈÏÂ˜È˘‰ „Á‡Î ‰ËÈÒ¯·ÈÂ‡‰

ÆÔÏ‰Ï ÔÈ„‰–˜ÒÙ

ÆThe National Labor Relations Act, Pub. L. No. 74-198 (1935)≤∞

ÆAnne Peters Women, Quotas and Constitutions (1999) 32 ≤±

ÔÂ˘Ï Ë˜Â‰ ÔÂ˘‡¯‰ È˙Â‡È˘‰ Âˆ‰ ¨¯ÂÓ‡Î ÆPresident Kennedy's Executive Order 10,925≤≤

˙ÂÈÎÂ˙‰ ÌÂ˘ÈÈÏ ˙ˆ¯Ó‰ ˙ÂÏÈÚÙ‰ Í‡ ¨È„˜ ‡È˘‰ Ï˘ ÂÈ„È ˙Á˙Ó ‡ˆÈ ˙˜˙Ó ‰Ù„Ú‰ Ï˘

ÆÔÂÒÂß‚ ÔÂ„ÈÏ ‡È˘‰ — Â˘¯ÂÈÏ ˙ÒÁÂÈÓ ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ˙ÂÂ˘‰

ÆPresident Johnson's Executive Order 11,246, 30 Fed. Reg. 12,319 (1965)≤≥

ÆPresident Johnson's Executive Order 11,375, 32 Fed. Reg. 14,303 (1967)≤¥

                                            



 ˇ ∂ø‰˙ÈÈÏÚÂ ‰˙„È¯È ¨‰˙ÈÈÏÚ ∫˙È¯·‰–˙Âˆ¯‡· ˙˜˙Ó ‰Ù„Ú‰

Û‡ ÂÙ˜Â˙· „ÓÂÚ ¨±π∂∑ ˙˘· Ô˜Â˙˘ ¨±π∂µ ˙˘Ó È˙Â‡È˘‰ Âˆ‰ ˙ÈÏ¯„Ù‰ ‰Ó¯·
¨Âˆ‰ ¯ˆÈ˘ ˙ÂÈÈ„Ó‰ ˙‡ ‰˘ÚÓÏ ÂÏ·È˜ ÔÂÒÂß‚ ÔÓÏ ˙È¯·‰–˙Âˆ¯‡ È‡È˘ ÏÎ ≤µÆÌÂÈÎ
ÂË˜ ‡Ï „Á‡Î ÌÏÂÎÂ ¨®·‡‰© ˘Â· Â‡ Ô‚ÈÈ¯ ÔÂ‚Î ¨ÌÈÈ¯Ó˘Ï ÌÈ·˘Á‰ ÌÈ‡È˘ ˙Â·¯Ï

 ≤∂Æ˙˜˙Ó‰ ‰Ù„Ú‰‰ ÏÂËÈ·Ï È˙ÂÚÓ˘Ó „Úˆ ÏÎ

±π∂¥ ¨Á¯Ê‡‰ ˙ÂÈÂÎÊ ˜ÂÁ ∫˙ÈÏ¯„Ù‰ ‰Ó¯‰

˙ÂÈÎÂ˙ ˙ÂÙÎÏ ËÙ˘Ó‰–È˙· Ï˘ ÌÁÂÎ ‡Â‰ ˙˜˙Ó ‰Ù„Ú‰ ÌÂ˘ÈÈÏ È˘‰ ¯Â˜Ó‰
¯ÂÓ‡‰ Á¯Ê‡‰ ˙ÂÈÂÎÊ ˜ÂÁÏ Title VII  Æ±π∂¥ ¨Á¯Ê‡‰ ˙ÂÈÂÎÊ ˜ÂÁ ÁÂÎÓ ˙˜˙Ó ‰Ù„Ú‰

 ≤∑∫ÔÓ˜Ï„Î ¨¯˙È‰ ÔÈ· ¨Ú·Â˜
If the court finds that the respondent has intentionally engaged in or is

intentionally engaging in an unlawful employment practice... the court may...

order such affirmative action as may be appropriateÆ

ÌÈÈÂˆÓ‰ ÌÈ„ÚÒ‰ ¯˙È ÔÈ·© ÍÓÒÂÓ ËÙ˘Ó‰–˙È· ¨ÂÊ ‰‡¯Â‰Ï Ì‡˙‰· ¨¯ÓÂÏÎ
ËÂÚÈÓ Ï˘ ‰ÈÏÙ‰ Ï˘ ‰Â˜È˙ Í¯ÂˆÏ ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ‰ÓÂ˘ÈÈ ÏÚ ˙Â¯Â‰Ï ®Â˙Á˙Ó‡·
˙ÈÊÎ¯Ó ‰‡¯Â‰ ÏÏÂÎ Title VII  ÈÎ ¨ÏÈÚÏ ¯·ÒÂ‰˘ ÈÙÎ ¨ÔÈÈˆÏ ˘È ÍÎ ÏÚ ÛÒÂ ≤∏ÆÂ‰˘ÏÎ

∫‰„Â·Ú‰ ÌÂ˜Ó· ‰ÈÏÙ‡ ˙¯ÒÂ‡‰
No person in the United States shall, on the ground of race, color, or national

origin, be excluded from participation in, or be denied the benefits of, or be

subjected to discrimination under any program or activity receiving Federal

financial assistanceÆ

Ï˘ ÌÈÂ˘‰ ÌÈ˜ÏÁ‰ ÔÈ·˘ ÒÁÈ· ˙Ú‚Â ˙È‡˜È¯Ó‡‰ ‰˜ÈÒÙ· ‰¯¯ÂÚ˙‰˘ ‰Ï‡˘
‰ÚÈ‚Ù Ï˘· ˙ÂÏÂÒÙ ˙˜˙Ó ‰Ù„Ú‰ ˙ÂÈÎÂ˙ ÈÎ ÔÚË ÌÈÓÈÂÒÓ ÔÈ„–È˜ÒÙ· ÆTitle VII

ÂÈ˜ÏÁ ÏÚ ¨‰Ê ÛÈÚÒ ¨¯ÓÂÏÎ ÆTitle VII –· ÌÈÚÂ·˜‰ ‰ÈÏÙ‡‰ ¯ÂÒÈ‡Â ÔÂÈÂÂ˘‰ ÔÂ¯˜Ú·
±ππ± ˙˘· Æ‰˙ÏÈÏ˘Ï Ô‰Â ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ‰ÓÂ˘ÈÈ· ‰ÎÈÓ˙Ï Ô‰ ˘ÓÈ˘ ¨ÌÈÂ˘‰
‰ÈÂ˘ ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ‡˘Â‰ ÏÚ ÔÂ˜È˙‰ ˙ÚÙ˘‰ ÆTitle VII  Ï˘ ÂÁÒÂ Ô˜Â˙
‡·Â ˙˜˙Ó ‰Ù„Ú‰· ÍÓÂ˙ ÔÂ˜È˙‰˘ ‡Â‰ Ï·Â˜Ó‰ ˘Â¯ÈÙ‰ ≤πÆ‰¯Â¯· ‰È‡Â ˙˜ÂÏÁÓ·

ÆPeters, supra note 21, at p. 32 ≤µ

 Darien A. McWhirter The End of Affirmative Action: Where Do We Go from Here? (New ≤∂

ÆYork, 1996) 44

ÆTitle VII of the Civil Rights Act (1964) ≤∑

Ï˘ Âˆ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· ¯˘È‡ ±π∏∑ ˙˘· Æ¯È„ ÂÈ‰ ‰Ê „ÚÒ· ˘ÂÓÈ˘‰ ¨‰˜ÈÒÙÏ Ì‡˙‰· ≤∏

∫Â‡¯ ÆÂÏ ‰Â˙‰ ˙ÂÎÓÒ‰ ÁÂÎÓ ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ‰ÓÂ˘ÈÈ ÏÚ ‰¯ÂÓ‰ ‰ÎÂÓ ‰‚¯„· ËÙ˘Ó–˙È·

United States v. Paradise, 480 U.S. 149 (1987); Note: "The Constitutionality of

ÆProposition 209 as Applied" 111 Harvard Law Review (1998) 2081, 2088–2089

ÆPeters, supra note 21, at p. 36 ≤π
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–˙È· Ï˘ ˙ÂËÏÁ‰ ‰ÓÎ· ˙˜˙Ó‰ ‰Ù„Ú‰Ï Â˙È˘ ˙Â¯ÕˆÓ ˙ÂÈÂ˘¯Ù ‰ÓÎ ÏË·Ï
 ≥∞Æ®Í˘Ó‰· Ë¯ÂÙÓ ÔÙÂ‡· „ÂÓÚ Ô˜ÏÁ ÏÚ˘© ÔÂÈÏÚ‰ ËÙ˘Ó‰

˙È¯ËÂÏÂÂ ˙˜˙Ó ‰Ù„Ú‰ ∫˙È˙È„Ó‰ ‰Ó¯‰

˙‡ÊÂ ¨˙È˙È„Ó‰ ‰Ó¯· Ì‚ ˙Ó˘ÂÈÓ ˙˜˙Ó ‰Ù„Ú‰ ¨˙ÈÏ¯„Ù‰ ‰Ó¯‰ ÔÓ „·Ï
‰Ù„Ú‰ Ï˘ „ÚÒ ˜ÈÚ‰Ï ÌÈ‡˘¯ ÌÈÈ˙È„Ó ËÙ˘Ó–È˙· — ˙Á‡‰ ∫˙ÂÂ˘ ÌÈÎ¯„ ˘ÂÏ˘·
≥±ª˙ÈËÂÂÏ¯ ˙ÈÏ¯„Ù ‰˜È˜Á Ï˘ Â‡ ˙ÈÏ¯„Ù‰ ‰˜ÂÁ‰ Ï˘ ‰¯Ù‰ Ï˘ ÌÈ·ˆÓ· ˙˜˙Ó
‰È‰˘ ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ‰ÓÂ˘ÈÈ ¯˘‡Ï ÌÈÏÂÎÈ ÌÈÈ˙È„Ó‰ ËÙ˘Ó‰–È˙· — ‰ÈÈ˘‰
‡È‰˘ „·Ï·Â ¨ÈË¯Ù‰ ËÙ˘Ó‰ ¯Â˘ÈÓ· ÌÈ„„ˆ ÔÈ· ˙È¯ËÂÏÂÂ ˙ÈÊÂÁ ‰ÓÎÒ‰ Ï˘ È¯Ù
‰Ù„Ú‰ Ï˘ ˙ÂÈÈ„Ó — ¯˙ÂÈ· ‰ˆÂÙ‰Â ¨˙È˘ÈÏ˘‰ ≥≤ª¯·Ú‰Ó ‰ÈÏÙ‡ Ô˜˙Ï ˙„ÚÂÈÓ
È„È–ÏÚ ¨˙ÂÂ˘ ˙ÂÈ˙È„Ó ˙ÂÈÂ˘¯Â ˙ÂÈ„Ó È„È–ÏÚ È¯ËÂÏÂÂ ÔÙÂ‡· ‰Ó˘ÂÈÂ ‰ˆÓÂ‡ ˙˜˙Ó
˙ÂÈÎÂ˙ ÌÓˆÚ ÏÚ ÂÏ·È˜˘ ÌÈÈË¯Ù ÌÈÓ¯Â‚Ï ˙Â˘¯ ÈÊÂÁ ˙˜Ú‰ Â‡ ˙ÂÈ„ÈÒ·ÂÒ ˙˜Ú‰

 ≥≥Æ˙˜˙Ó ‰Ù„Ú‰ Ï˘
Â˜˜Á ˙È¯·‰–˙Âˆ¯‡· ˙ÂÂ˘ ˙ÂÈ„Ó· ÆÍÂÙ‰ ÍÈÏ‰˙ Ì‚ ˘Á¯˙‰ ÏÚÂÙ· ÌÏÂ‡
‰˙ÈÈ‰ ‰Ê ‡˘Â· ‰ˆÂÏÁ Æ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ˙ÂÈÈ„Ó ˙ÏÁ‰ ˘¯ÂÙÓ· ÌÈ¯ÒÂ‡‰ ÌÈ˜ÂÁ
¨µ¥• Ï˘ ·Â¯· ¨‰È„Ó‰ È·˘Â˙ ÂÚÈ¯Î‰ Â·˘ ÌÚ–Ï‡˘Ó ‰Î¯Ú ¯˘‡ ¨‰È¯ÂÙÈÏ˜ ˙È„Ó
Ì˘· ‰Ú„Â˘ ¨‰È¯ÂÙÈÏ˜ ˙˜ÂÁ ÔÂ˜È˙Ï ‰Úˆ‰© ‰È„Ó· ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ˙ÂÈÈ„Ó „‚
ÌÂÈÎÂ ¨‰È¯ÂÙÈÏ˜ ˙È„Ó Ï˘ ‰˜ÂÁ‰ ‰˜Â˙ ÌÚ‰–Ï‡˘Ó ˙Â·˜Ú· ≥¥Æ®Proposition 209

¯Â˘ÈÓ‰ ÔÈ· ÒÁÈ‰ Â‰Ó ‰Ï‡˘‰ ˙‡ ¯¯ÂÚ ‰Ê ÔÂ˜È˙ ≥µÆ˙˜˙Ó ‰Ù„Ú‰ ˙¯ÒÂ‡ ‡È‰
‰ÏÂÎÈ ˙È˙È„Ó ‰˜È˜Á Ì‡‰ Æ˙˜˙Ó ‰Ù„Ú‰Ï ÒÁÈ· ÈÏ¯„Ù‰ ¯Â˘ÈÓ‰ ÔÈ·Ï È˙È„Ó‰
®ÈÏ¯„Ù‰© ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· ø˙ÈÏ¯„Ù ‰˜È˜Á ÁÂÎÓ ˙È˘Ú‰ ˙˜˙Ó ‰Ù„Ú‰ ¯ÂÒ‡Ï
Û¯Á ÈÎ ‰Ú„‰ ˙‡ ÂÚÈ·‰ ¯·Î ÌÈ„ÓÂÏÓ ¨‰Ê ÌÚ ÆÂÊ ‰Ï‡˘Ï ‰·Â˘˙ ÔÈÈ„Ú Ô˙ ‡Ï
˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙ÂÈÎÂ˙ Ï˘ ÔÙ˜È‰ ˙‡ ˙ÓˆÓˆÓ ‰È¯ÂÙÈÏ˜ ˙˜ÂÁ˘ ‰„·ÂÚ‰
˙‡ ˙ÓÒÂÁ ‰È‡ ‡È‰ ¨®˙˜˙Ó ‰Ù„Ú‰ Ï˘ ˙ÂÈ¯ËÂÏÂÂ ˙ÂÈÎÂ˙ ¯ÂÒÈ‡© ‰È¯ÂÙÈÏ˜·

ÆMcWhirter, supra note 26, at pp. 25–27 ≥∞

Æ‰Ï ÍÂÓÒ‰ ËÒ˜Ë‰Â ≤∏ ‰¯Ú‰ ÏÈÚÏ Â‡¯ ≥±

Local No. 93, International Association of Firefighters v. City of Cleveland, 478 U.S. ≥≤

501 (1986) 516–518; Note, supra note 28, at pp. 2091–2092; Peters. supra note

Æ21, at pp. 49–51

ÆÌÈÈË¯Ù ÌÈ„È·ÚÓ Ïˆ‡ ˙˜˙Ó ‰Ù„Ú‰· ˜ÒÂÚ‰ ˜ÏÁ· ÔÏ‰Ï ÔÂÈ„ Â‡¯ ≥≥

Lydia Chavez The Color Blind: California's Battle to End Affirmative Action (1998); ≥¥

Richard Frankel "Proposition 209: A New Civil Rights Revolution?" 18 Yale Law &

ÆPolicy Review (2000) 431

The Constitution of California, art. 1, 31(a): "The State shall not discriminate≥µ

against, or grant preferential treatment to, any individual or group on the basis of

race, sex, color, ethnicity, or national origin in the operation of public employment,

Æpublic education, or public contracting"

                                            



 ˇ ∏ø‰˙ÈÈÏÚÂ ‰˙„È¯È ¨‰˙ÈÈÏÚ ∫˙È¯·‰–˙Âˆ¯‡· ˙˜˙Ó ‰Ù„Ú‰

ÏÎÎ ˙˜˙Ó ‰Ù„Ú‰ Ï˘ „ÚÒ ˜ÈÚ‰Ï ®ÌÈÈ˙È„Ó Â‡ ÌÈÈÏ¯„Ù© ËÙ˘Ó–È˙· Ï˘ Ì˙ÂÎÓÒ
 ≥∂ÆÔÎ ˙Â˘ÚÏ ˙¯˘Ù‡Ó Â‡ ˙·ÈÈÁÓ ¯˘‡ ˙ÈÏ¯„Ù ‰˜È˜Á· ¯·Â„Ó˘

˙˜˙Ó ‰Ù„Ú‰ Ï˘ ‡˘Â· ÌÂ˘ÈÈ‰ ˙ÂÈÈ„Ó

ÌÈ¯˘˜˙Ó‰ ÌÈÓ¯Â‚ ÌÈ·ÈÈÁÓ ÏÈÚÏ Â¯ÎÊÂ‰˘ ÌÈÈ˙Â‡È˘‰ ÌÈÂÂˆ‰ ¨ÈÏÏÎ ÔÙÂ‡·
Ï˘ ˙ÂÈÎÂ˙ ÏÈÚÙ‰Ï È¯Â·Èˆ‰ ˜Â˘· ÌÈ˜ÈÒÚÓ ÔÎÂ ÈÏ¯„Ù‰ Ï˘ÓÓ‰ ÌÚ ÌÈÓÎÒ‰·
Ï˘ ±±¨≤¥∂ ßÒÓ Âˆ‰ Ï˘ ˙È¯Â˜Ó‰ Â˙¯ËÓ ÆÔÈÓÂ ÚÊ‚ Ï˘ ÒÈÒ· ÏÚ ˙˜˙Ó ‰Ù„Ú‰
¨‰„Â·Ú‰ ÁÂÎÏ ÌÈ˘Â ÌÈËÂÚÈÓ–È· Ï˘ ¯·‚ÂÓ ÒÂÈ‚ È„ÈÏ ‡È·‰Ï ‰˙ÈÈ‰ ÔÂÒÂß‚ ‡È˘‰

Æ‰„Â·Ú‰ ˙ÂÓÂ˜Ó· ‰Ú¯Ï ÂÏÙÂÈ ‡Ï ÈÎ ÁÈË·‰ÏÂ
ÆÔÂÒÂß‚ Ï˘ ÂÏ˘ÓÓ ˙Á˙ ¯·Î Í¯„Ï Â‡ˆÈ ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ˙ÂÂ˘‡¯ ˙ÂÈÎÂ˙
±π∑± ˙˘· Æ˙ÂÈÎÂ˙‰ ÌÂ˘ÈÈ ı‡Â‰ ¨ÔÂÒ˜È ‡È˘‰ Ï˘ ÂÏ˘ÓÓ ˙Ú· ¨ÌÈÚ·˘‰ ˙Â˘·
ÌÂ˘ÈÈÏ ®È˙Â‡È˘‰ Âˆ‰ ÁÂÎÓ© ÚÂˆÈ· ÈÂÂˆ ÔÂÒ˜È Ï˘ ÂÏ˘ÓÓ· ‰„Â·Ú‰ ¯˘ ‡ÈˆÂ‰
˙È·ÂÈÁ ÒÂÈ‚ ˙ÏÂÚÙÓ ˘‚„‰ ˙‡ ‰¯È·Ú‰ ¯˘‡ ¨‰Â˘‡¯‰ ‰ÏÂ„‚‰ ˙ÂÒÎÓ‰ ˙ÈÎÂ˙
˙ÂÙÒÂ ‰Ù„Ú‰ ˙ÂÈÎÂ˙ Â‚‰Â‰ ÂÊ ÁÂ¯· Æ(affirmative preference) ¢˙È·ÂÈÁ ‰Ù„Ú‰¢Ï

 ≥∑Æ¯·Ú· ‰ÈÏÙ‡‰ ÏÚ ÈÂˆÈÙ ˜ÈÚ‰Ï Â„ÚÂ˘
Ï˘ ˙Â„‚˙‰· ‰˙ÏÈÁ˙Ó ‰Ï˜˙ ˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙ÂÈÈ„Ó Ï˘ ‰˙˘¯˘‰
¨ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·· ÌÈÓÈÂÒÓ ÌÈËÙÂ˘ Ï˘ Ì‚ ÔÎÓ–¯Á‡ÏÂ ¨ÌÈÈ¯Ó˘ ÌÈ‡˜ÈËÈÏÂÙ
ÌÈ¯ÂËÒ ˙ˆÂ·˜ ‰˘˜È· ±π∑≤ ˙˘· Æ‰¯Â‡ÎÏ ¨¢˙ÂÂÎ¢‰ ˙ÂˆÂ·˜Ï ÂÎÈÈ˙˘‰ ‡Ï˘
˙˜˙Ó ‰Ù„Ú‰ ÌÂ„È˜Ï ˙ÂÈÎÂ˙ Ï˘ ˙ÂÈÓÈËÈ‚Ï‰ ˙‡ ÏÂÏ˘˙˘ ˙È˙˜È˜Á ‰ÓÊÂÈ Ì„˜Ï
Æ±π∂¥ ˙˘Ó Á¯Ê‡‰ ˙ÂÈÂÎÊ ˜ÂÁ ˙‡ ˙Â¯˙ÂÒ Ô‰˘ ‰ÚË· ¨ÔÈÓ Â‡ ÚÊ‚ Ï˘ ÒÈÒ· ÏÚ
„‚ Ò¯‚Â˜ È¯·Á ÌÈ˘È˘ Ï˘ ·Â¯· ‰ÓÊÂÈ‰ ˙‡ ‰Á„ Ò¯‚Â˜‰ ¯˘‡Î Ï˘Î ‰Ê ÔÂÈÒÈ
ÏÚ ˙Â¯Â‰Ï ÔÈÈÂÚÓ ÂÈ‡ ‡Â‰ ÈÎ Ò¯‚Â˜‰ „ˆÓ ˙Â˙È‡ ‰ÂÂÈ‰ ‰Ê ÔÂÏ˘ÈÎ ≥∏ÆÌÈ˘ÂÏ˘
¯Â·Èˆ‰ È¯Á· Ï˘ Ì˘˘Á Æ‰ÏÂËÈ·Ï ÏÂÚÙÏ Â˙ÂÂÎ· ÔÈ‡ Í‡ ¨˙˜˙Ó ‰Ù„Ú‰ ÌÂ˘ÈÈ
¯È·Ú‰ ˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙ÂÈÈ„Ó ˙‡ ÈÓ˘¯ ÔÙÂ‡· ¯˘‡Ï ÔÂÒ˜È Ï˘ ÂÏ˘ÓÓ ˙ÙÂ˜˙·
ÈÏÓ¯ÂÙ–‡Ï‰ ¯ÒÓ‰ ÌÏÂ‡ ¨ËÙ˘Ó‰–˙È· Ï˘ ÂÁ˙ÙÏ ÂÊ ˙ÂÈÈ„Ó Ï˘ ‰˙ÈÁ· ˙‡ ‰˘ÚÓÏ
˘Â˘ÁÏ ÈÏ·Ó ˙ÂÈÎÂ˙‰ ˙‡ ¯˘‡Ï ÏÂÎÈ ËÙ˘Ó‰–˙È· ÈÎ ‰È‰ Ò¯‚Â˜‰ ÔÓ ¯„Â˘˘

Æ‰˜È˜Á· Â˙˜ÈÒÙ ˙‡ ÏË·È Ò¯‚Â˜‰˘
‰‚‰Â‰ ‡È‰ Æ˙˜˙Ó‰ ‰Ù„Ú‰‰ Ï˘ ‰ÈÓÂÁ˙ Â·Á¯Â‰ ÌÈÚ·˘‰ ˙Â˘ ÛÂÒ·
Ï‚Ò· Ì·ÂÏÈ˘· ÔÎÂ ÌÈ˘Â ÌÈËÂÚÈÓ–È· Ï˘ Ì˙Ï·˜· ˘‚„‰ Ì˘Â‰ Ì˘ ¨˙ÂËÈÒ¯·ÈÂ‡·
ı¯Ó „Â„ÈÚ· ‰˙ÎÊ ÂÊ ˙ÂÈÈ„Ó ÆÈÏ¯„Ù‰ ‰È„Ó‰ ˙Â¯È˘·Â È˜ÒÚ‰ ¯Ê‚Ó· ¨ÈÓ„˜‡‰
˙ÂˆÂ·˜‰ È·Ï ÂÎÈÈ˙˘‰ ÂÈ¯ÁÂ·Ó ÌÈ·¯ ¯˘‡ ¨¯Ë¯˜ ‡È˘‰ Ï˘ ÂÏ˘ÓÓ ˙ÙÂ˜˙·

ÆNote, supra note 28, at p. 2081 ≥∂

ÆMcWhirter, supra note 26, at p. 44 ≥∑

ÆIbid, at p. 38 ≥∏
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˜ÂÓÈ‰ ÌÏÂ‡ ≥πÆÈ‡˜È¯Ù‡ ‡ˆÂÓÓ ÌÈ‡˜È¯Ó‡Â ÌÈ˘ ÔÂ‚Î ¨˙ÂÈÎÂ˙‰ ÂÏÚÙÂ‰ ÔÚÓÏ˘
‰ÈÏÙ‡‰ ÏÚ ÈÂˆÈÙ· „ÂÚ Ì˘Â‰ ‡Ï ˘‚„‰ Æ‰˙˘‰ Ô˙ÏÚÙ‰· ÌÈ„„ˆÓ‰ Ï˘ È¯˜ÈÚ‰
˙È‡˜È¯Ó‡‰ ‰¯·Á‰ Ï˘ ‰ÙÂ˜È˘ Â˙ÂÚÓ˘Ó˘ ¨(diversity) ÔÂÂÈ‚ Ï˘ ÔÂÚÈË· ‡Ï‡ ¨¯·Ú·

 ¥∞Æ‰È˙Â„ÒÂÓ ÏÎ· ‰˙ÂÏÏÎ·
ÔÂÓÈÓÏ Â„ÚÂ˘ ÌÈ·¯ ÌÈ·Èˆ˜˙ Ô‚ÈÈ¯ ‡È˘‰ Ï˘ ÂÏ˘ÓÓ ıˆÈ˜ ÌÈÂÓ˘‰ ˙Â˘·
ÏÚ ÌÈÂÓÓ‰ ÌÈÙÂ‚‰ Ï˘ Ì„‡‰–ÁÂÎ ÌÂˆÓˆÏ Ì¯‚ ¯·„‰Â ¨˙˜˙Ó ‰Ù„Ú‰ ˙ÂÈÎÂ˙
˙ÈËÙ˘Ó‰ ˙¯‚ÒÓ‰Â ‰·Ó‰ ¨‰Ê ÌÚ ¥±Æ≥∞•–· ˙ÂÈÎÂ˙‰ ÌÂˆÓˆÏÂ ¨‰Ï‡ ˙ÂÈÎÂ˙
‰Î˘Ó ®·‡‰© ˘Â· ‡È˘‰ Ï˘ ÂÏ˘ÓÓ ˙Á˙ ÆÌÈÚ· Â¯˙Â ˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙ÂÏÈÚÙÏ

 ¥≤ÆÏÂËÈ·Ï ‰·Â¯˜ ‰˙ÈÈ‰ ˙ÂÈÎÂ˙‰ ÌÂ˘ÈÈÏ ˙È˜ÂÁ‰ ˙¯‚ÒÓ‰Â ¨˙ÓˆÓˆÓ‰ ‰Ó‚Ó‰
ÔÂÁˆ ¯Á‡Ï ˜¯ ÔÓ˙Ò‰ ˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙ÂÈÎÂ˙· ‰ÎÈÓ˙ ˙·ÂËÏ ÈÂÈ˘
·Â˘ ‰‡ˆÓ ÔÂËÈÏ˜ ‡È˘‰ Ï˘ ÂÏ˘ÓÓ ˙Á˙ ÆÌÈ‡˜ÈÏ·ÂÙ¯‰ ÏÚ ÌÈË¯˜ÂÓ„‰
˙ÂÈÎÂ˙ Ï˘ È·ÈÒËÈ‡‰ ÔÂÓÈÓ‰ ˙Î˘Ó‰· — ˙È·Èˆ˜˙ Ô‰Â ˙ÈÂÈÚ¯ Ô‰ — ‰ÎÈÓ˙
È‡˜ÈÏ·ÂÙ¯‰ ·Â¯‰ ·¯˜· ˙Â„‚˙‰‰ ‰¯·‚Â ‰ÎÏ‰ ÏÈ·˜Ó· ÌÏÂ‡ Æ˙˜˙Ó ‰Ù„Ú‰Ï
˙ËÏÁ‰ ˙Â·˜Ú· ÔÎÂ ¨ÍÎ ˙Â·˜Ú· ¥≥Æ˙˜˙Ó ‰Ù„Ú‰ ˙ÂÈÎÂ˙ ÌÂ˘ÈÈÏ Ò¯‚Â˜·
˘„ÁÓ ˜Â„·Ï ÔÂËÈÏ˜ ‡È˘‰ Ï˘ ÂÏ˘ÓÓ ‰¯Â‰ ¥¥Adarand ÔÈÈÚ· ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·
ÈÎ Ú·˜ ¨±ππµ ÈÏÂÈ ˘„ÂÁÓ ¨Ô·Ï‰ ˙È·‰ Ï˘ ¯ÎÊÓ·Â ¨˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙ÂÈÎÂ˙ ÏÎ ˙‡

 ¥µ∫‡È‰ Ì‡ ‰Â˘˙ Â‡ ÏËÂ·˙ ˙˜˙Ó ‰Ù„Ú‰ ˙ÈÎÂ˙ ÏÎ
ª˙ÂÒÎÓ ˙Ú·Â˜ Æ±

ªÌÈÓÈ‡˙Ó ÌÈ¯Â˘ÈÎ ÈÏÚ· ÌÈ‡ ¯˘‡ ÌÈ„ÈÁÈÏ ‰Ù„Ú‰ Ô˙Ó ˙Ú·Â˜ Æ≤
Æ‚˘Â‰ ¯·Î ˙ÂÈÂÓ„Ê‰‰ ÔÂÈÂÂ˘˘ ¯Á‡Ï Ì‚ ˙Î˘Ó Æ≥

ÏË·˙˘ ‰˜È˜Á ÚÈˆ‰Ï Ò¯‚Â˜· ÌÈ‡˜ÈÏ·ÂÙ¯ ÂÒÈ ‰Ï‡ ˙ÂÈÂ˘Á¯˙‰Ï ÏÈ·˜Ó·
Í‡ ¨˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙‡ ÌˆÓˆ˙Â (reverse discrimination) ¢ÍÙÂ‰Ó· ‰ÈÏÙ‡‰¢ ˙‡

 ¥∂Æ‰Ï˘Î ‰ÓÊÂÈ‰

ÆIbid, at pp. 39–40 ≥π

ÆÔÏ‰Ï ÔÂ„ ‰Ê ‚˘ÂÓ Ï˘ Â˙ÂÚÓ˘Ó· ¥∞

ÆPeters, supra note 21, at p. 39 ¥±

Ibid, at p. 39; George Rutherglen "After Affirmative Action: Conditions and¥≤

Consequences of Ending Preferences in Employment" (1992) University of Illinois

ÆLaw Review 339, 360

Peters, supra note 21, at pp. 39–40; Clint Bolick The Affirmative Action Fraud ¥≥

Æ(Washington D.C., 1996) 14, 105–106

ÆÔÏ‰Ï Â‡¯ ‰Ê ÔÈ„–˜ÒÙ· ÔÂÈ„Ï ¥¥

ÆPeters, supra note 21, at pp. 39–40 ¥µ

ÆIbid, at p. 40 ¥∂

                                            



 ˇ ±∞ø‰˙ÈÈÏÚÂ ‰˙„È¯È ¨‰˙ÈÈÏÚ ∫˙È¯·‰–˙Âˆ¯‡· ˙˜˙Ó ‰Ù„Ú‰

 ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· Ï˘ ‰˜ÈÒÙ‰ ÔÁ·Ó· ˙˜˙Ó ‰Ù„Ú‰
≤∞∞≥—±π∑∏ ∫È‡˜È¯Ó‡‰

˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙ÈÈ‚ÂÒ ·È·Ò ˙È¯·‰–˙Âˆ¯‡· ˙È˙¯·Á‰–˙ÈËÈÏÂÙ‰ ˙˜ÂÏÁÓ‰
ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· Ï˘ Â˙˘È‚ ÆÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· ˙˜ÈÒÙ· ¯Â¯· ÈÂËÈ· È„ÈÏ ‰‡·
‰ÚÙ˘Â‰ ‡È‰ ÌÈ˘‰ Í¯Â‡ÏÂ ¨‰„ÈÁ‡ ‰È‡ ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ‡˘ÂÏ È‡˜È¯Ó‡‰
·ˆÓ ¨®˙ÂÂ˘‰ Ì‰È˙ÂÚ„Â© ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·· ÌÈËÙÂ˘‰ ·Î¯‰ ÔÂ‚Î ¨ÌÈÂ˘ ÌÈÓ¯Â‚Ó
ÆÔÂÈ„Ï „ÓÚ˘ ‰¯˜Ó‰ Ï˘ ˙ÂÈË¯˜Â˜‰ ˙Â·ÈÒ‰ „ÁÂÈÓ·Â ¨‰¯È˙Ú· ÔÂÈ„‰ ˙Ú· ‰˜È˜Á‰

 ¥∑Æ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ¯˘˜‰· Í¯„–ÈÂÈˆ ÌÈÂÂ‰Ó‰ ÔÈ„–È˜ÒÙ ‰ÓÎ ¯Â˜Ò ÔÏ‰Ï

Bakke ÔÈÈÚ ∫‰‰Â·‚‰ ‰ÏÎ˘‰· ˙˜˙Ó ‰Ù„Ú‰

ÒÈÒ· ÏÚ ˙˜˙Ó ‰Ù„Ú‰ ˙ÂÈÎÂ˙ ˙ÂÓÈÈ˜ ˙È¯·‰–˙Âˆ¯‡· ˙Â·¯ ˙ÂËÈÒ¯·ÈÂ‡·
ÌÂ˘ÈÈÏ Â‡ˆÂ‰˘ ˙ÂÈÏ‰œÓ ˙ÂÈÁ‰· ÂÊ ˙ÂÈÈ„Ó Ï˘ ‰„ÂÒÈ ÆÌÈ„ÂÓÈÏÏ ‰Ï·˜· ÚÊ‚ Ï˘
‰ÏÎ˘‰Ï „ÒÂÓ ÏÎ ¨ÂÊ ‰‡¯Â‰ Ï˘ ‰ÓÂ˘ÈÈ Ì˘Ï ÈÎ Ú·˜ ˙ÂÈÏ‰œÓ‰ ˙ÂÈÁ‰· ÆTitle VII

ÌÈ„ÂÓÈÏ ˙ÈÎÂ˙ ÏÈÚÙÓ ¯˘‡ — ÌÈ·ˆ˜Â˙Ó‰ ˙Â„ÒÂÓ‰ ¨ÂÈÈ‰„ — ‰Ï ÛÂÙÎ‰ ‰‰Â·‚
¨˙È˙ˆÂ·˜ ˙ÂÎÈÈ˙˘‰ ÒÈÒ· ÏÚ ÌÈ„ÓÚÂÓ ˙Ï·˜· ‰Ú¯Ï ‰ÈÏÙ‰ ¯·Ú· ‰ÓÈÈ˜˙‰ ‰·˘
Ì¯‚˘ ÏÂÂÚ‰ ÏÚ ÈÂˆÈÙÎ ¨˙ÈÎÂ˙ ‰˙Â‡· ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ˙ÂÈÈ„Ó ËÂ˜Ï ·ÈÂÁÓ
˙ÂÏÂÚÙ ¨ÍÏÈ‡Â ÌÈÚ·˘‰ ˙Â˘· ÏÁ‰ ¨ÂˆÂÙ ‰Ê ˙Â·˜Ú· ¥∏ÆÂÁÙÂ˜˘ ˙ÂˆÂ·˜‰ È·Ï
ÌÈËÂÚÈÓ ˙ÂˆÂ·˜ È·Ï ÛÒ–˙ÂÒÎÓ ˙ÚÈ·˜ ÂÓ ‰Ï‡ ÌÚ Æ˙˜˙Ó ‰Ù„Ú‰ ‚ÂÒÓ
¨ÌÈÙÒÈ‰Ï ®ÌÈÓÈÂÒÓ ÌÈ¯ÂÊ‡·© ÔÎÓ–¯Á‡ÏÂ ÌÈ¯ÂÁ˘Ï ‰ÏÈÁ˙ — ‰ÈÈÒÂÏÎÂ‡·
ÌÈ‡˘ ¨ÌÈÈË¯Ù ˙Â„ÒÂÓ Ì‚ Æ(Native American) ÌÈÈ‡˜È¯Ó‡ ÌÈ„ÈÏÈÏÂ ÌÈ˙ÈÈÒ‡Ï
‰Ù„Ú‰¢ ˙ÂÈÈ„Ó Ï˘ ˙ÂÓÊÂÈ ËÂ˜Ï ÂÏÁ‰ ¨ÔÂÈÂÂ˘‰ ÔÂ¯˜Ú ˙‡ „·ÎÏ ˜ÂÁ ÈÙ–ÏÚ ÌÈ·ÈÂÁÓ
˙ÂÈÈ„Ó‰ Ï˘ ‰˙‡ˆÂ˙ ¥πÆÏ‚Ò È˘‡ ˙Ï·˜Ï ÒÁÈ· Ì‚ ‰ÏÁÂ‰ ÂÊ ˙ÂÈÈ„Ó Æ¢˙˜˙Ó
˙ÂÈÎÂ˙· ˙ÂÂ˘ ËÂÚÈÓ ˙ÂˆÂ·˜ È· Ï˘ Ì˙ÂÙ˙˙˘‰ ˙¯·‚‰ ∫˙ÈÚÓ˘Ó–„Á ‰˙ÈÈ‰

 µ∞Æ˙Â˘˜Â·Ó‰ ÌÈ„ÂÓÈÏ‰
‰Ï·˜· ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ˙ÂÈÈ„Ó‰Â ¨ÏÏÎ· ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ‰È¯Ë˜Â„‰

ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·· ˙Â„Á‡ ÌÈÓÚÙ „ÂÚ ˙˜˙Ó‰ ‰Ù„Ú‰‰ ‰Â„È ¨Â¯˜ÒÈÈ˘ ÔÈ„‰–È˜ÒÙÏ Ë¯Ù ¥∑

¯„Ò·© ‰Ï‡ Ì‰ ÂÊ ‰ÓÈ˘¯ ˙¯‚ÒÓ· Â¯˜ÒÈÈ ‡Ï˘ ÌÈÙÒÂ‰ ÔÈ„‰–È˜ÒÙ Æ˙È¯·‰–˙Âˆ¯‡·

De Funis v. Odegaard, 416 U.S. 312 (1974); Firefighters Local Union v. ∫®È‚ÂÏÂÂ¯Î

Stotts, 467 U.S. 561 (1984); Local No. 28 of the Sheet Metal Workers' International

Association v. EEOC, 478 U.S. 421 (1986); Local No. 93, International Association of

Firefighters v. City of Cleveland, supra note 32; United States v. Paradise, supra note

Æ28; Metro Broadcasting, Inc. v. FCC, 497 U.S. 547 (1990)

Æ≥±∑—≥±∂ ßÚ· ¨µ ‰¯Ú‰ ÏÈÚÏ ¨‰È„ÓÂ ·‰Ê–¯‰ ¥∏

Æ˜ÂÒÚ ‡Ï ‰Ê ‚ÂÒÓ ‰Ù„Ú‰ ˙ÂÈÎÂ˙· ¥π

Æ≥±∑ ßÚ· ¨µ ‰¯Ú‰ ÏÈÚÏ ¨‰È„ÓÂ ·‰Ê–¯‰ µ∞

                                            



±± ˇ                                 ÔÈ·¯ Ì¯ÂÈ

ÔÈÈÚ· ¨±π∑∏ ˙˘· ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·· ÈÂ˘‡¯ ÔÂÈ„Ï ÂÚÈ‚‰ ¨Ë¯Ù· ˙ÂËÈÒ¯·ÈÂ‡Ï
®È¯Â·Èˆ „ÒÂÓ ‰È‰˘© ‰È¯ÂÙÈÏ˜ ˙ËÈÒ¯·ÈÂ‡ µ±ÆUniversity of California v. Bakke

‰˙ˆ˜‰Â ¨‰‡ÂÙ¯Ï ¯ÙÒ‰–˙È·· ˙˜˙Ó ‰Ù„Ú‰ ˙ÈÎÂ˙ ±π∑≥ ˙˘Ó ¯·Î ‰ÓÈÈ˜
È·© ÌÈËÂÚÈÓ–È·Ï ÔÎÂ ˙ÈÎÂÈÁ Â‡ ˙ÈÏÎÏÎ ˙Â˙ÈÁ· ÌÈÈÈÙ‡˙Ó‰ ÌÈ„ÓÚÂÓÏ ˙ÂÓÂ˜Ó
‰ÒÎÓ· ‰„ÈÓÚ „Ú ¨‰„ÚÂ È„È–ÏÚ Â¯Á· ÌÈ„ÁÂÈÓ‰ ÌÈ„ÓÚÂÓ‰ Æ®˙ÂÁÙÂ˜Ó ËÂÚÈÓ ˙Â·Î˘
Ï˘ Â˙¯È˙Ú ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·Ï ‰ÚÈ‚‰ ±π∑∏ ˙˘· Æ‰ËÏÂ˜Ù‰ È„È–ÏÚ ‰Ú·˜˘
Ï˘· ÂÊ ‰ËÈÒ¯·ÈÂ‡· ‰‡ÂÙ¯Ï ¯ÙÒ‰–˙È· È„È–ÏÚ ‰Á„˘ (Bakke) Ô·Ï Ë„ÂËÒ
ÂÈ‰ ÂÈÂÈˆ˘ Û‡ ¨˙ÂÁÙÂ˜Ó ËÂÚÈÓ ˙Â·Î˘ È·Ï ‰‡Ó ÍÂ˙Ó ˙ÂÓÂ˜Ó ¯˘Ú–‰˘È˘ ˙‡ˆ˜‰
Ï˘ ‰Ï·˜‰ Í¯„ ÈÎ ÔÚË ¯˙ÂÚ‰ ÆÂÏ·˜˙‰˘ ÌÈËÂÚÈÓ‰–È·Ó ˜ÏÁ Ï˘Ó ¯˙ÂÈ ÌÈ·ÂË

ÆÔÂÈÂÂ˘Ï ˙È˙˜ÂÁ‰ Â˙ÂÎÊ· ˙Ú‚ÂÙ ‰ËÈÒ¯·ÈÂ‡· ÌÈ„ÓÚÂÓ‰
Ï˘ Â˙ÚË ˙‡ Ï·È˜ ¨‰Ú·¯‡ „‚ ‰˘ÈÓÁ Ï˘ È¯ÚÊÓ ·Â¯· ¨ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·
ÆÔÈÈÚ‰ ˙Â·ÈÒ· ˙È˙˜ÂÁ–È˙Ï· ‰˙ÈÈ‰ ˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙ÈÎÂ˙ ÈÎ Ú·˜Â ¯˙ÂÚ‰
È·Ï Â‡ ÌÈ¯ÂÁ˘Ï ¯·Ú· Ì¯‚˘ ÏÂÂÚ ÔÈ‚· ÌÈ·Ï ÌÈ„ÓÚÂÓ ˘ÈÚ‰Ï ‰˜„ˆ‰ ÔÈ‡ ÈÎ Ú·˜
‰È‡˘ ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ˙ÂÈÓÈËÈ‚Ï· ËÙ˘Ó‰–˙È· ¯ÈÎ‰ ¨‰Ê ÌÚ Æ˙Â¯Á‡ ˙ÂˆÂ·˜
Ì‚ ÏÏÂÎ‰ ¨„ÒÂÓ‰ Ï˘ ÈÓ„˜‡‰ ˘ÙÂÁ· ¯ÈÎ‰ ÔÎÂ ¨ÚÊ‚ ÒÈÒ· ÏÚ ˙ÂÒÎÓ ˙ÚÈ·˜· ‰ÎÂ¯Î
ÌÈ„ÓÚÂÓ‰ Ï˘ È˙Â·¯˙‰ Ú˜¯· (diversity) ÔÂÂÈ‚‰ Ï˘ Â˙ÓÂ¯˙ ˙‡ ÍÈ¯Ú‰Ï ˘ÙÂÁ‰ ˙‡
¨¯ÓÂÏÎ Æ®˙È·ÈÒÂÏ˜Â˜© ˙È„ÚÏ· ‡‰˙ ‡Ï ÂÊ ˙Â·˘Á˙‰˘ „·Ï·Â µ≤¨˙ÈÓ„˜‡‰ ‰Ó¯Ï
ÌÓˆÚ ÔÈ·Ï ÌÈ· ÌÈ¯Á˙Ó‰ ¨ËÂÚÈÓ ˙ˆÂ·˜ È· Ï˘ ‰ÒÎÓ ÚÂ·˜Ï È‡˘¯ ÂÈ‡ „ÒÂÓ‰
·ÈËÈÓ ÔÂÈˆ ˜ÈÚ‰Ï È‡˘¯ ‡Â‰ Í‡ ¨¯·Â„Ó Â·˘ ÌÈ„ÂÓÈÏ‰ ‚ÂÁ· ˙ÂÓÂ˜Ó‰ ÏÚ „·Ï·
‰ÂÂÈ‰ ˙Â·¯ ÌÈ˘ Í˘Ó· ÆÌÈ„ÓÚÂÓ‰ ¯‡˘ ÌÚ „„ÂÓ˙‰Ï ÌÈ˘¯„‰ ËÂÚÈÓ‰ ˙ˆÂ·˜ È·Ï
ÌÂÁ˙· ˙˜˙Ó ‰Ù„Ú‰ ˙ÂÈÎÂ˙Ï ¯˘˜· ˙·ÈÈÁÓ ‰ÎÏ‰ Bakke ÔÈÈÚ· ÔÈ„‰–˜ÒÙ

 µ≥Æ‰‰Â·‚‰ ‰ÏÎ˘‰‰

˙ÂÈ˙Ï˘ÓÓ ˙ÂÈÂ¯˘˜˙‰ ˙ÂÚˆÓ‡· ˙˜˙Ó ‰Ù„Ú‰

˙È¯·‰–˙Âˆ¯‡· ÔÈÈ„Ú ˙Â˘ÚÂ Â˘Ú ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ˙Â·¯ ˙ÂÈÎÂ˙ ¨¯ÂÓ‡Î
È˙È„Ó Â‡ ÈÏ¯„Ù ÔÂÓÈÓ· ˙ÂÈÎÂ˙ ∫È¯˜ ¨˙ÂÈ˙Ï˘ÓÓ ˙ÂÈÂ¯˘˜˙‰ Ï˘ ÈÏÎ‰ ˙ÂÚˆÓ‡·
–˙È·· ÔÂÈ„Ï ÚÈ‚‰ ˙ÂÈÎÂ˙ Ï˘ ‰Ê ‚ÂÒ Ì‚ ÆÌÈËÂÚÈÓ‰–È· ·¯˜Ó ÌÈ¯˘˜˙Ó ˙ÂÙÈ„ÚÓ‰

ÆÔÂÈÏÚ‰ ËÙ˘Ó‰

ÆUniversity of California v. Bakke, supra note 18 µ±

Ibid, at p. 312: "The freedom of a university to make its own judgments as toµ≤

education includes the selection of its students body... [The] atmosphere of

'speculation, experiment and creation' – so essential to the quality of higher

Æeducation – is widely believed to be promoted by a diverse student body"

ÈÂ·È¯ ÁÈË·‰ÏÂ ¨ÌÈÂ˘‰ ÌÈ¯Ê‚ÓÏ ¯Â·Èˆ‰ ˙‡ ÛÂ˘ÁÏ ‡È‰ ‰Ê ¯˘˜‰· ¢ÔÂÂÈ‚¢ ‚˘ÂÓ‰ Ï˘ Â˙¯ËÓ

Æ‰„Â·Ú‰ ˙ÂÓÂ˜Ó· Ì‚ — ÌÈ„ÂÓÈÏ‰ ÌÂÈÒ ¯Á‡ÏÂ ¨˙Â˙ÈÎ· ˙Â„ÓÚÂ ˙ÂÚ„ Ï˘

ÆMcWhirter, supra note 26, at p. 126 µ≥

                                            



 ˇ ±≤ø‰˙ÈÈÏÚÂ ‰˙„È¯È ¨‰˙ÈÈÏÚ ∫˙È¯·‰–˙Âˆ¯‡· ˙˜˙Ó ‰Ù„Ú‰

‰Ê ‰¯˜Ó· µ¥ÆFullilove v. Klutznick ÔÈÈÚ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·· ÔÂ„È ±π∏∞ ˙˘·
ÌÈË˜ÈÂ¯Ù ÔÂÓÈÓ Í¯ÂˆÏ ÌÈÈÏ¯„Ù ÌÈÙÒÎ Â¯·ÚÂ‰ ‰ÁÂÎÓ˘ ˙È˙Ï˘ÓÓ ˙ÈÎÂ˙· ¯·Â„
±∞• ˙ÂÁÙÏ ÈÎ Ú·˜ ˙ÈÎÂ˙· Æ˙ÂÈ¯Â·Èˆ ˙ÂÈ˙˘˙ ˙ÈÈ· Ï˘ ÌÈÈ˙È„ÓÂ ÌÈÈÏ¯„Ù
Ï˘ ˙ÂÈÂÏÚ·· ÌÈÓÊÈÓÂ ÌÈ˜ÒÚÓ ÌÈ˙Â¯È˘Â ÔÈ·ÂË ˙˘ÈÎ¯Ï ˘Ó˘È ÈÏ¯„Ù‰ ÔÂÓÈÓ‰Ó
Ï˘ ·Â¯· ˙È˙˜ÂÁ ‡Â‰ ÈÎ Ú·˜Â ˙ÈÎÂ˙‰ ˙‡ ¯˘È‡ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· ÆÌÈËÂÚÈÓ–È·
˘ÙÂÁ· ¯ÈÎ‰Ï ˘È ÈÎ Ú·˜ ¨·Â¯‰ ÔÈ„–˜ÒÙ ˙‡ ·˙Î˘ ¨Burger ËÙÂ˘‰ Æ‰˘ÂÏ˘ „‚ ‰˘È˘
µµÆ¯·Ú· ‰ÈÏÙ‡Ó ÂÏ·Ò˘ ˙ÂˆÂ·˜ ÛÈ„Ú‰Ï ¨˙ÂÈ„Ó‰Ó ÏÈ„·‰Ï ¨Ò¯‚Â˜‰ Ï˘ ‰ÏÂÚÙ‰
Ú·˜ „ˆÈÎ ¯Â¯· ‡Ï ÈÎ ·˙Î ¨ËÂÚÈÓ· ÂÈ‰˘ ÌÈËÙÂ˘‰ ˙˘ÂÏ˘Ó „Á‡ ¨Stevens ËÙÂ˘‰
ÈËÙÂ˘ ˙˘ÂÏ˘ Æ˙ÈÎÂ˙‰ ÈÙ–ÏÚ ˙˜˙Ó ‰Ù„Ú‰Ï ˙ÂÈÂ‡¯‰ ˙ÂˆÂ·˜‰ Ô‰ÈÓ Ò¯‚Â˜‰
ÔÁ·Ó¢· „ÂÓÚÏ ˙Â·ÈÈÁ Ô‰ ¨˙ÂÈ˙Ï˘ÓÓ ˙ÂÈÎÂ˙· ¯·Â„Ó ¯˘‡Î Ì‚ ÈÎ ÂÚ·˜ ËÂÚÈÓ‰
Ï˘ Â˙ÂÚÓ˘Ó ‰˙ÈÈ‰ ‡È‰‰ ˙ÚÏ Æ®strict scrutiny test© ¢‰¯ÈÓÁÓ‰ ˙ÈËÂÙÈ˘‰ ˙¯Â˜È·‰
¨ÂÊÎ ˙ÈÎÂ˙ ËÂ˜Ï ‰˙Â‡ ˙·ÈÈÁÓ‰ ‰·ÈÒ ÏÚ ÚÈ·ˆ‰Ï ˙ÈÎÂ˙‰ ˙ÏÈÚÙÓ ÏÚ ÈÎ ‰Ê ÔÁ·Ó

ÆÂÊ ‰¯ËÓÏ ÌÈÓ‡˙ÂÓ ˙ÂÈ‰Ï ˙Ë˜Â ‡È‰˘ ÌÈ„Úˆ‰ ÏÚ ÈÎÂ
µ∂Æ±π∏∂ ˙˘· ÔÂ„È — Wygant v. Jackson Board of Education — ÛÒÂ ‰¯˜Ó
¨ÌÈ¯ÂÓ ÔÂ‚¯‡ ÔÈ·Ï ÍÂÈÁ ÊÂÁÓ ÔÈ· ±π∑≤ ˙˘· „ÂÚ Ì˙Á˘ ÌÎÒ‰ ÔÂ„È ÂÊ ‰¯È˙Ú·
®ÌÈ¯ËÂÙÓ‰ ÏÏÎ ÔÈ·Ó© Â¯ËÂÙÈ˘ ÌÈ¯ÂÁ˘‰ ÌÈ¯ÂÓ‰ ÊÂÁ‡ ¨ÌÈ¯ÂËÈÙ Ï˘ ‰¯˜Ó· ÂÈÙÏ˘
¨ÍÎÓ ‰‡ˆÂ˙Î Æ®ÌÈ˜ÒÚÂÓ‰ ÏÏÎ ÔÈ·Ó© ÌÈ˜ÒÚÂÓ‰ ÌÈ¯ÂÁ˘‰ ÌÈ¯ÂÓ‰ ÊÂÁ‡ ÏÚ ‰ÏÚÈ ‡Ï
¯˙ÂÈ ÌÈ˜È˙Â ÂÈ‰˘ ÌÈ·Ï ÌÈ¯ÂÓ Â¯ËÂÙ ¨ÌÈÂÓ˘‰ ˙Â˘· ÌÈ¯ÂËÈÙ ˙ÈÎÂ˙ ‰Ó˘ÂÈ˘Ó
ÌÈ¯ÂÓ È„È–ÏÚ ‰˘‚Â‰ ‰¯È˙Ú‰ Æ˙ÈÎÂ˙ ‰˙Â‡ ˙¯‚ÒÓ· Â¯ËÂÙ ‡Ï˘ ÌÈ¯ÂÁ˘ ÌÈ¯ÂÓÓ
Ï˘Â ‰˜ÂÁÏ ¯˘Ú–‰Ú·¯‡‰ ÔÂ˜È˙‰ Ï˘ ‰¯Ù‰ È„Î ÌÈÏÂÚ Ì‰È¯ÂËÈÙ ÈÎ ÂÚË ¯˘‡ ÌÈ·Ï
Æ˙ÂÚ„‰ Â˜ÏÁ ·Â˘ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·· Æ±π∂¥ ˙˘Ó Á¯Ê‡‰ ˙ÂÈÂÎÊ ˜ÂÁÏ Title VII

¨˙È˙˜ÂÁ–‡ÏÎ ÌÎÒ‰·˘ ˙ÈÎÂ˙‰ ˙‡ ‰ÏÒÙ ¨ÌÈËÙÂ˘ ‰˘ÈÓÁ ‰˙Ó˘ ¨·Â¯‰ ˙Ú„
 µ∑ÆÌÈ·Ï‰ ÌÈ„·ÂÚ· ‰¯ÂÓÁ‰ ‰ÚÈ‚Ù‰ ÌÂ˘Ó ¯˜ÈÚ·

±π∏π ˙˘· Ô˙È ¨ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·Ï ÂÚÈ‚‰˘ ÌÈÙÒÂ ÌÈ¯˜Ó ‰ÓÎ ¯Á‡Ï
ÌÈÚ·˘‰ ˙Â˘ ÛÂÒ· µ∏ÆCity of Richmond v. J.A. Croson ÔÈÈÚ· ·Â˘Á‰ ÔÈ„‰–˜ÒÙ
ÂÎÊ ¯˘‡ ¨ÌÈÈ‡˜È¯Ó‡–Â¯Ù‡ ÌÈ·˘Â˙ µ∞• „ÂÓßˆÈ¯ ¯ÈÚ· ÂÈ‰ ÌÈÂÓ˘‰ ˙Â˘ ˙ÏÈÁ˙Â
±π∏≥ ˙˘· ¯ÈÚ‰ ‰ˆÓÈ‡ ÍÎ Ï˘· Æ˙ÂÈÂ˘¯‰ ÌÚ ˙Â¯˘˜˙‰‰ ÈÊÂÁÓ ±•–Ó ˙ÂÁÙ·
–Â¯Ù‡© ÌÈËÂÚÈÓ–È· ·¯˜Ó ÌÈÏ·˜Â ÌÈ˜ÒÚ „Â„ÈÚÏ ˙˜˙Ó ‰Ù„Ú‰ ˙ÈÎÂ˙
ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· Æ¯ÂÓ‡Î ÌÈËÂÚÈÓ–È· ÌÚ ˙Â¯˘˜˙‰ ‰·ÈÈÁ ¯˘‡ ¨®ÌÈ‡˜È¯Ó‡
‰˙ÈÈ‰ ˙ÈÎÂ˙‰ ÈÎ ‰Ú·˜ ¨Ï˘ÓÏ ¨O'Connor ˙ËÙÂ˘‰ Æ˙È˙˜ÂÁ–‡ÏÎ ˙ÈÎÂ˙‰ ˙‡ ÏÒÙ
–Â¯Ù‡‰ ÊÂÁ‡ ÂÈ‡ ÈËÂÂÏ¯‰ ÔÂ˙‰ ¨‰˙Ú„–˙ÂÂÁÏ Ì‡˙‰· ÆÌÈÈÂ‚˘ ÌÈÂ˙ ÏÚ ‰ÈÂ·

ÆFullilove v. Klutznick, 448 U.S. 448 (1980) µ¥

ÆIbid, at p. 472 µµ

ÆWygant v. Jackson Board of Education, 476 U.S. 267 (1986) µ∂

A.G. Mosley & N. Capaldi Affirmative Action – Social Justice or ∫Â‡¯ ‰Ê ÔÈ„–˜ÒÙ ÏÚ µ∑

ÆUnfair Preference (1996) 13–15

ÆCity of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989) µ∏
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ÌÈ‡˜È¯Ó‡–Â¯Ù‡‰ ÌÈ˜ÒÚ‰ ÊÂÁ‡ ‡Ï‡ ¨¯ÈÚ‰ Ï˘ ˙ÈÏÏÎ‰ ‰ÈÈÒÂÏÎÂ‡· ÌÈ‡˜È¯Ó‡
Ú·˜ Stevens ËÙÂ˘‰ Æ˙Â¯˘˜˙‰Ï ÌÈ¯È˘Î‰ ÌÈ˜ÒÚ‰ ÏÏÎ ÍÂ˙Ó ˙Â¯˘˜˙‰Ï ÌÈ¯È˘Î‰
Ì˙Â‡ ‰ÓÈ˙ÎÓ ÍÎ·Â ¨‰ÈÏÙ‡Ï Ô·¯Â˜ ÂÈ‰ ‡Ï˘ Ì„‡–È·Ï ˙ÂÈÂÎÊ ‰˜ÈÚÓ ˙ÈÎÂ˙‰ ÈÎ
ÈÙÏ Â‚ˆÂ‰˘ ÌÈÈËÒÈËËÒ‰ ÌÈÂ˙‰ ÈÎ ‰¯Â·Ò Ï‡¯˘È–Ô· ßÙÂ¯Ù µπÆÔÂÏ˜–˙Â‡·
‰ÈÈÒÂÏÎÂ‡· ÌÈËÂÚÈÓ‰–È· ¯ÂÚÈ˘ ÔÈ· ÏÂ„‚ ¯ÚÙ Â‡¯‰ ¯˘‡ — ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·
ÌÏÂ‡ ¨‰ÈÏÙ‡ ÏÚ ˘¯ÂÙÓ· Â„ÈÚ‰ — ‰˜È„·Ï ‰„ÓÚ˘ ˙¯‚ÒÓ· Ì¯ÂÚÈ˘ ÔÈ·Ï
˙ÈÎÂ˙ Ï˘ ‰˙ÏÚÙ‰ ˙‡ ËÙ˘Ó‰–˙È· ‰Á„ ¨˙Ó„Â˜‰ ‰˜ÈÒÙÏ „Â‚È·Â ¨ÔÎ–ÈÙ–ÏÚ–Û‡
˙¯ˆ‰Ï Ì¯‚˘ ¨È¯Ó˘ ËÙ˘Ó–˙È· Û˜˘Ó ÔÈ„‰–˜ÒÙ ¨‰˙Ú„Ï ¨ÔÎÏ Æ˙˜˙Ó‰ ‰Ù„Ú‰‰
˙È¯·‰–˙Âˆ¯‡ ˙˜ÂÁ ˙‡ ˘¯ÈÙ ËÙ˘Ó‰–˙È· Æ˙˜˙Ó‰ ‰Ù„Ú‰‰ ÔÂ¯˜Ú Ï˘ Â˙Â˘¯Ù
˙ÂÚ·Â‰ ‰Ï‡Ï ¯·ÚÓ ¨˙˜˙Ó ‰Ù„Ú‰· ˘ÂÓÈ˘‰ ÏÚ ˙ÂÈ˙Â‰Ó ˙ÂÏ·‚‰ ‰ÏÈËÓÎ

 ∂∞ÆTitle VII  ˙Â‡¯Â‰Ó
˙ÂÈÎÂ˙ Ï˘ ˙ÂÈ˙˜ÂÁ‰ ˙‡ ‰˘˜ ÔÙÂ‡· ‡È‰ Û‡ ‰ÓˆÓˆ˘ ¨‰·Â˘Á ‰˜ÈÒÙ
ÔÈÈÚ· ±ππµ ˙˘· ‰˙È ¨˙È¯·‰–˙Âˆ¯‡ È·Á¯· ÚÊ‚ ÈÓÚËÓ ˙˜˙Ó‰ ‰Ù„Ú‰‰
ÌÈÈÏ¯„Ù ÌÈ˜ÂÁ Ï˘ Ì˙ÂÈ˙˜ÂÁ· ‰Ú‚ ‰¯È˙Ú‰ ∂±ÆAdarand Constructors, Inc. v. Pena

Ì˙ÂÏÚ·· ˙ÂÂ˙‰ ˙Â¯·ÁÏ ˙ÂÈ¯Â·Èˆ ˙Â„Â·Ú ÚÂˆÈ·Ï ÌÈÊÂÁ‰Ó ±∞• ˙‡ˆ˜‰ Â·ÈÈÁ˘
Û‡ ¨˙ÈÙÒÈ‰ ˙ÂÏÚ·· ‰ÈÈ· ˙¯·Á ˙·ÂËÏ ‰ÊÎ ‰ÊÂÁ „ÈÒÙ‰ ¯˙ÂÚ‰ ÆÌÈËÂÚÈÓ–È· Ï˘
–ÔÏ·˜ ÌÚ ‰ÊÂÁ ˙Â¯ÎÏ ÛÈ„Ú‰ È˘‡¯‰ ÔÏ·˜‰ Æ¯˙ÂÈ ‰ÎÂÓ ‰˙ÈÈ‰ ÂÏ˘ ¯ÈÁÓ‰ ˙Úˆ‰˘
˙¯˘Ú Ï˘ ˜ÚÓ ‰Ï˘ÓÓ‰ ÔÓ ÍÎ Ï˘· Ï·È˜ ‡Â‰ ÔÎ˘ ˙ÈÙÒÈ‰‰ ‰¯·Á‰ Ï˘ ‰˘Ó‰
Ú·˜ ÔÈ„‰–˜ÒÙ· ÆÚÊ‚ ÈÓÚËÓ ‰ÈÏÙ‡ ÔÈ‚· ‰ÈÈ·‰ ˙¯·Á ˙‡ Ú·˙ ¯˙ÂÚ‰ Æ¯ÏÂ„ ÌÈÙÏ‡
ÏÚ ˙ÂÒÒÂ·Ó‰ ˙ÂÈ˙Ï˘ÓÓ‰ ˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙ÂÈÎÂ˙ ÏÎ ÏÚ ÈÎ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·

∫˙Â‡·‰ ‰„ÈÓ‰–˙ÂÓ‡Ï Ì‡˙‰· ¨‰¯ÈÓÁÓ‰ ˙¯Â˜È·‰ ÔÁ·Ó· „ÂÓÚÏ ÚÊ‚ ÈÓÚË
ÆÔÓÂÈÒÏ „ÚÈ Ô‰· ÚÂ·˜Ï ˘ÈÂ ¨˙ÂÈÓÊ ˙ÂÈ‰Ï Ô‰ÈÏÚ Æ±

È· ÈÙÏÎ ˙ÁÎÂÓ ‰ÈÏÙ‡ ÏÚ ÈÂˆÈÙ Ô˙Ó ‡È‰ Ô˙ÏÚÙ‰Ï ‰„ÈÁÈ‰ ˙·ÈÈÁÓ‰ ‰·ÈÒ‰ Æ≤
˙ÂˆÙÏ ˙È‡˘¯ ˙È˙Ï˘ÓÓ ‰„ÈÁÈ ¨ÔÎ ÏÚ ¯˙È ÆÌ„˜Ï ˙ÈÈÂÚÓ ˙ÈÎÂ˙‰˘ ‰ˆÂ·˜ ‰˙Â‡
ÏÚ ÈÂˆÈÙ Ô‰ÈÈ· — ˙Â¯Á‡ ˙Â¯ËÓ Æ‰˙¯‚ÒÓ· ‰˘Á¯˙‰˘ ‰ÈÏÙ‡ ÏÚ ˜¯ ÂÊ Í¯„·
ÔÈ‡ — ˙Â‰„Ê‰Ï ÌÈÏ„ÂÓ ˙ÈÈ·‰ Â‡ È˙¯·Á ÔÂÂ‚Ó ˙¯ÈˆÈ ¨˙ÈÏÏÎ ˙È˙¯·Á ‰ÈÏÙ‡

 ∂≤Æ˙˜˙Ó ‰Ù„Ú‰ ˙ÈÎÂ˙Ï ÒÈÒ· ˙ÂÂ‰Ï ˙ÂÏÂÎÈ
¨˙ÓÈÂÒÓ ‰ˆÂ·˜ Ï˘ ‰ÓÂ„È˜ ¨Ï˘ÓÏ© ÁÎÂÓ „ÚÈ ˙‚˘‰· „˜Ó˙‰Ï ˙ÂÈÎÂ˙‰ ÏÚ Æ≥
®ÌÈÈËÒÈËËÒ ÌÈÂ˙ ˙ÂÚˆÓ‡· ˙È˙Ï˘ÓÓ ‰„ÈÁÈ ‰˙Â‡· ‰ÁÂÙÈ˜ ÁÎÂ‰˘ ¯Á‡Ï

Dawn R. Swink "Back to Bakke: Affirmative Action Revisited in ∫Â‡¯ ÔÈ„‰–˜ÒÙ ÏÚ µπ

Educational Diversity" (2003) Birgham Young University Education and Law Journal

Æ211, 221–222

Æµ≥∂ ßÚ· ¨±≥ ‰¯Ú‰ ÏÈÚÏ ¨Ï‡¯˘È–Ô· ∂∞

ÆAdarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995) ∂±

ÈÎ ·Ï ÌÈ˘Ï ˘È ÆWygant v. Jackson Board of Education, supra note 56 ∫ÔÈÈÚ· ¯·Î Ú·˜ ∂≤

ÌÂÁ˙· ˙˜˙Ó ‰Ù„Ú‰ ˙ÂÈÎÂ˙ ÏÚ ÏÁ ÂÈ‡ (diversity) È˙¯·Á ÔÂÂ‚Ó ˙¯ÈˆÈ ÏÚ ÏËÂÓ‰ ¯ÂÒÈ‡‰

ÆÔÏ‰Ï Ë¯ÂÙÈ˘ ÈÙÎ ¨‰‰Â·‚‰ ‰ÏÎ˘‰‰

                                            



 ˇ ±¥ø‰˙ÈÈÏÚÂ ‰˙„È¯È ¨‰˙ÈÈÏÚ ∫˙È¯·‰–˙Âˆ¯‡· ˙˜˙Ó ‰Ù„Ú‰

˙Â¯˘Ó Ï˘ ÌÈÂÒÓ ÊÂÁ‡ Ï˘ ˙È˙Â¯È¯˘ ‰ÚÈ·˜ ¨‰Ó‚Â„Ï ∂≥ÆÂ‚È˘‰Ï ‰¯ËÓ· ÏÂÚÙÏÂ
˙„ÓÂÚ ‰È‡ ¨ÌÈÈËÒÈËËÒ ÌÈÂ˙ ÏÚ ˙ÎÓÒ ‰È‡˘ ¨®˙ÂÒÎÓ© ˙ÓÈÂÒÓ ‰ˆÂ·˜ È·Ï

ÆÔÁ·Ó·

È·Á¯· ÚÊ‚ ÒÈÒ· ÏÚ ˙ÂÈÏ¯„Ù‰ ˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙ÂÈÎÂ˙ ·Â¯ ÈÎ ÔÈÈˆÏ ˘È
ÔÈÈÚ· ÔÈ„‰–˜ÒÙ Ï˘ ‰¯ÈÓÁÓ‰ ˙¯Â˜È·‰ ÔÁ·Ó· ˙Â„ÓÂÚ ÔÈ‡ ˙È¯·‰–˙Âˆ¯‡
˙Î˘Ó˙Ó ‰ÈÏÙ‡ ÏÚ ÈÂˆÈÙÎÂ ¨È˙¯·Á ÔÂÂ‚Ó ¯ÂˆÈÏ ‰¯ËÓ· ÂÁÒÂ Ô·Â¯ ÆAdarand

eeÏ ‡Ï Ô·Â¯ ÔÎ–ÂÓÎ Æ˙È˙Ï˘ÓÓ ‰„ÈÁÈ ‰˙Â‡· ‡˜ÂÂ„ Â‡Ï ‰˘Á¯˙‰˘ ˙ÁÎÂÓ–‡ÏÂ
ÊÂÁ‡ ˙‡ Â‡ ˙ÓÈÂÒÓ‰ ˙Ù„ÚÂÓ‰ ‰ˆÂ·˜‰ Ï˘ ‰˙¯ÈÁ· ˙‡ Â˜È„ˆÈ˘ ÌÈ¯˜ÁÓ
˙˘· ‰˙È˘ ‰˘„Á ‰˜ÈÒÙ ÁÎÂÏ ¨‰Ê ÌÚ ∂¥Æ‰Ï ‰ˆ˜Â‰˘ ˙ÂÓÂ˜Ó‰ Â‡ ˙Â¯˘Ó‰
ÏÚ ‰ÏÁ ‰È‡ Adarand ÔÈÈÚ· ‰¯ÈÓÁÓ‰ ‰ÎÏ‰‰ ÈÎ ‰‡¯ ¨Í˘Ó‰· ‰· ÔÂ„ ¯˘‡Â ¨≤∞∞≥

Æ‰‰Â·‚ ‰ÏÎ˘‰Ï ˙Â„ÒÂÓ· ˙ÂÏÚÙÂÓ‰ ˙˜˙Ó ‰Ù„Ú‰Ï ˙ÂÈÎÂ˙‰
„ˆÏ ÆÚÊ‚ ÒÈÒ· ÏÚ ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ˙ÂÈÎÂ˙· ˙Ú‚Â‰ ‰˜ÈÒÙ· Â˜ÒÚ ‰Î „Ú
¨ÔÈÓ ÒÈÒ· ÏÚ ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ˙Â·¯ ˙ÂÈÎÂ˙ ˙È¯·‰–˙Âˆ¯‡· ˙ÂÓÈÈ˜ ‰Ï‡ ˙ÂÈÎÂ˙
‰Â„È ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·· ¨‰Ê ÌÚ Æ‰„Â·Ú‰ ÌÂÁ˙· „ÁÂÈÓ· ÌÈ˘ Ì„˜Ï Â„ÚÂ˘
Johnson v. ÔÈÈÚ· ¨±π∏∑ ˙˘· ¨˙Á‡ ÌÚÙ ˜¯ ÌÈ˘ ˙·ÂËÏ ˙˜˙Ó ‰Ù„Ú‰ ˙ÈÎÂ˙
„¯˘Ó ÂÓˆÚ ÏÚ Ï·È˜ ‰Ê ‰¯˜Ó· ∂µÆTransportation Agency, Santa Clara County

ÏÎ ‰È‰ ‡Ï ÌÈ˘Ï˘ ‰„·ÂÚ‰ Ï˘· ÔÈÓ ÒÈÒ· ÏÚ ‰Ù„Ú‰ ˙ÈÎÂ˙ ‰¯Â·Á˙Ï È˙Ï˘ÓÓ
ÈÎ ‰Ú·˜ ˙ÈÎÂ˙‰ ÆÂÓÂÁ˙· ÌÈ„È˜Ù˙‰–ÈÏÚ· ‰ÂÓ˘Â ÌÈ˘ÂÏ˘ ÌÈÈ˙‡Ó ·¯˜· ‚ÂˆÈÈ
‰¯˜Ó· Æ®ÌÈ¯Á‡ ÌÈÈËÂÂÏ¯ ÌÈÂ˙ „ˆÏ© ‰˘È‡ ‡È‰ ˙„ÓÚÂÓ‰˘ ‰„·ÂÚÏ Ï˜˘Ó Ô˙ÈÈ
„È˜Ù˙Ï ÌÈÈÙÂÒ ÌÈ„ÓÚÂÓ ‰Ú·˘ ÔÈ·Ó ‰˘È‡ ˙„ÓÚÂÓ ‰Ù„ÚÂ‰ ‰¯È˙Ú‰ ‰˘‚Â‰ ÂÈ‚·˘
‰Ù„ÚÂ‰ ‰˘È‡‰ Æ‰˘È‡ È„È–ÏÚ ‡ÏÂÓ ‡Ï Ê‡ „Ú˘ ¨ÌÈ˘È·Î ˙Â„Â·Ú ÏÚ ÁÂ˜ÈÙ Ï˘
¯˙ÂÈ ‰Â·‚ „Â˜È Ï·È˜ ÈÂÈÓÏ ˙ÂÂÈ‡¯· ¯˘‡ ¨(Johnson) ¯˙ÂÚ‰ ÏÚ „È˜Ù˙‰ ˙Ï·˜·
®ÌÈÈ˘ „‚ ÌÈËÙÂ˘ ‰Ú·˘ Ï˘ ·Â¯·© ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· Æ‰˘È‡‰Ó ˙Â„Â˜ È˙˘·
¯Â·˘Ï ‰‡· ‡È‰˘ ÌÚË‰Ó ¨˙È˙˜ÂÁÎ ÔÈÓ ÒÈÒ· ÏÚ ‰Ù„Ú‰‰ ˙ÈÎÂ˙ ˙‡ ¯˘È‡
ÌÈ˘ ÒÙ‡ Ï˘ ‚ÂˆÈÈ ÈÎ Ú·˜ ËÙ˘Ó‰–˙È· ÆÌÈÈÓ‰ È„È˜Ù˙ Ï˘ ˙ÈÙÈËÂ‡È¯ËÒ ‰ÒÈÙ˙
˙ÈÈÏÙ‰ ¨ÂÈÙ ÏÚ ¨˙ÈËÒÈËËÒ ÁÈÎÂÓ ÌÈ„È˜Ù˙–ÈÏÚ· ‰ÂÓ˘Â ÌÈ˘ÂÏ˘ ÌÈÈ˙‡Ó ÍÂ˙Ó
‰Ù„Ú‰ ˙ÈÎÂ˙ „‚ ‰ÚÈ·˙· ÚÂÎ˘‰ ÏË ÈÎ Ú·˜ ÍÎ ÏÚ ÛÒÂ ÆÔÂ„È‰ ‰¯˜Ó· ÌÈ˘
ÌÈÂ˙· È„ ¨‰¯Â‡ÎÏ ‰ÈÏÙ‡ ÁÈÎÂ‰Ï È„Î ¨‰Ï‡ ˙Â·ÈÒ· ÈÎÂ ¨Ú·˙‰ ÏÚ ÏËÂÓ ˙˜˙Ó
Ï˘ ˙ÎÓÂ˙Â ‰·ÈÁ¯Ó ˙Â˘¯Ù ˙Ù˜˘Ó ÂÊ ‰˜ÈÒÙ Æ‰¯Â‡ÎÏ ‰ÁÎÂ‰ ˙¯ÈˆÈÏ ÌÈÈËÒÈËËÒ

Æ‰„Â·Ú‰ ÌÂ˜Ó· ÔÈÓ Ú˜¯ ÏÚ ˙˜˙Ó ‰Ù„Ú‰· ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·
ÌÈ˜È„ˆÓ ÌÈ„ÓÂÏÓ ÔÎÂ ˙È¯·‰–˙Âˆ¯‡· ËÙ˘Ó‰–È˙· Ï˘ ˙ÂÎÂÓ‰ ˙Â‡Î¯Ú‰

ÆCity of Richmond v. J.A. Croson Co., supra note 58 ÔÈÈÚ· ¯·Î Ú·˜ ∂≥

ÆMcWhirter, supra note 26, at p. 115 ∂¥

ÂÈÏÂ‚Ï‚ ÆJohnson v. Transportation Agency, Santa Clara County, 480 U.S.416 (1987) ∂µ

Melvin I. Urofsky Affirmative Action on Trial – Sex ∫‡·‰ ¯ÙÒ· ÌÈ¯‡Â˙Ó ‰Ê ‰¯˜Ó Ï˘

ÆDiscrimination on Johnson v. Santa Clara (Kansas, 1997)
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ÆÌÈÈËÙ˘Ó ÌÈÏÎ Ì˙Â‡· ÔÈÓ ÒÈÒ· ÏÚ ˙˜˙Ó ‰Ù„Ú‰Â ÚÊ‚ ÒÈÒ· ÏÚ ˙˜˙Ó ‰Ù„Ú‰
ÒÈÒ· ÏÚ ˙˜˙Ó ‰Ù„Ú‰ ‡˘Â· ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· Ï˘ ˙ÂÎÏ‰‰ Ì‡ ‰Ï‡˘‰ ¨‰Ê ÌÚ
˙ÈÙÂÒ ÔÈÈ„Ú ‰¯˙Ù ‡Ï ÔÈÓ ÒÈÒ· ÏÚ ˙˜˙Ó ‰Ù„Ú‰ ˙ÂÈÎÂ˙ ÏÚ ¯È˘È ÔÙÂ‡· ˙ÂÏÁ ÚÊ‚
˙˜˙Ó ‰Ù„Ú‰ È·‚Ï ˙Â¯È‰·‰–È‡Ó ˜ÏÁ ÈÎ ÔÈÈˆÏ ˘È ∂∂ÆÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· ˙˜ÈÒÙ·
¨˙ÈËÂÙÈ˘ ˙¯Â˜È· Ï˘ ÌÈÂ˘ ÌÈÁ·Ó ÌÈ‚‰Â ˙È¯·‰–˙Âˆ¯‡·˘ ÍÎÓ Ú·Â ÌÈ˘ Ï˘
‰„ÈÓ–˙ÂÓ‡ Ú·Â˜‰ ¨strict scrutiny–‰ ÔÁ·Ó ‡Â‰ ˙ÈÚÊ‚ ‰ÈÏÙ‡ È·‚Ï ÏÚÙÂÓ‰ ÔÁ·Ó‰Â
‰Ù„Ú‰˘ ÍÎÏ ˙Ó¯Â‚ ÚÊ‚ ÈÓÚËÓ ‰ÈÏÙ‡Ï „ÁÂÈÓ· ‰‰Â·‚‰ ˙Â˘È‚¯‰ ¨¯ÓÂÏÎ Æ˙Â¯ÈÓÁÓ
ÈËÂÙÈ˘‰ ÔÁ·Ó· „ÂÓÚÏ ‰ÎÈ¯ˆ ˙ÈÚÊ‚ ˙ÂÎÈÈ˙˘‰ Ï˘ ‰„ÈÓ‰–˙Ó‡Ï ˙ÒÁÈÈ˙Ó‰ ˙˜˙Ó

Æ¯˙ÂÈ· ¯ÈÓÁÓ‰

ÌÈÈË¯Ù ÌÈ„È·ÚÓ Ïˆ‡ ˙˜˙Ó ‰Ù„Ú‰

˙ÂÈÂ¯˘˜˙‰ ˙ÂÚˆÓ‡· ˙˜˙Ó ‰Ù„Ú‰ ˙ÂÈÎÂ˙· ˙Ú‚Â‰ ‰˜ÈÒÙ· Â˜ÒÚ ‰Î „Ú
ÔÓÂÈ˜ ˙¯˘Ù‡Ó È¯ËÂÏÂÂ ÔÙÂ‡· ˙˜˙Ó ‰Ù„Ú‰ ˙ÂÈÎÂ˙ ¯ÂˆÈÏ ˙Â¯˘Ù‡‰ Æ˙ÂÈ˙Ï˘ÓÓ
‰ÓÎÒ‰ ÁÂÎÓ ˙˜˙Ó ‰Ù„Ú‰ ∫È¯˜ ¨ÈË¯Ù‰ ¯Â˘ÈÓ· Ì‚ ˙˜˙Ó ‰Ù„Ú‰ ˙ÂÈÎÂ˙ Ï˘

ÆÈË¯Ù ÌÎÒ‰Ï ÌÈ„„ˆ È˘ ÔÈ· ˙ÈÊÂÁ
–˙È·· ÔÁ· ÈË¯Ù‰ ¯Â˘ÈÓ· ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ˙È¯ËÂÏÂÂ ˙ÈÎÂ˙ Ï˘ ‰Ù˜Â˙
∂∑ÆUnited Steelworkers of America v. Weber ÔÈÈÚ· ¨±π∑π ˙˘· ÔÂÈÏÚ‰ ËÙ˘Ó‰
˙Âˆ˜‰Ï È¯ËÂÏÂÂ ÔÙÂ‡· ÂËÈÏÁ‰ ‰Ï˘ ÌÈ„·ÂÚ‰ ÔÂ‚¯‡Â ®ÈË¯Ù „È·ÚÓ© ¢¯ÊÈÈ˜¢ ˙¯·Á
ÆÌÈ‡˜È¯Ó‡–Â¯Ù‡Ï ‰¯·Á‰ ‰ÏÈÚÙ‰˘ ˙ÈÚÂˆ˜Ó ‰¯˘Î‰Ï ˙ÂÈÎÂ˙· ˙ÂÓÂ˜Ó‰Ó ˙ÈˆÁÓ
˙¯˙ÂÒ ‰ËÏÁ‰‰ ÈÎ ÔÚË ¨ÂÏÏ‰ ˙ÂÈÎÂ˙‰ ÔÓ ˙Á‡Ï Û‡ Ï·˜˙‰ ‡Ï˘ ¨®Weber© ¯˙ÂÚ‰
Æ±π∂¥ ˙˘Ó Á¯Ê‡‰ ˙ÂÈÂÎÊ ˜ÂÁÏ Title VII –· ÚÂ·˜‰ ‰„Â·Ú· ‰ÈÏÙ‡‰ ¯ÂÒÈ‡ ˙‡
‰„Â·Ú‰ ÌÂ˜Ó· ˙˜˙Ó ‰Ù„Ú‰ Ï˘ „ÚÒ ˙ÚÈ·˜˘ ËÙ˘Ó‰–˙È· Ú·˜ ÔÈ„‰–˜ÒÙ·
˙·ÈÈÁÓ ‰È‡ Ì‚ ÂÊ ‰˜È˜Á ÈÎ Ì‡ ¨Title VII  ‰ÂÎÓ‰ ‰˜È˜ÁÏ ‰¯È˙Ò· ˙„ÓÂÚ ‰È‡
‰Ù„Ú‰‰ ˙ÈÎÂ˙ ˙‡ ËÙ˘Ó‰–˙È· ¯˘È‡ ÍÎÈÙÏ Æ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ˙ÈÎÂ˙ ÏÈÚÙ‰Ï
¨˙È˘‡¯ ∫Á˙ÙÓ–˙ÂÏ‡˘ È˙˘ ÔÂÈ„Ï ÂÏÚ ‰Ê ÔÈ„–˜ÒÙ· ¨‰˘ÚÓÏ Æ˙È˙˜ÂÁÎ ˙˜˙Ó‰
ÈÏ·Ó Ì‚ ˙ÂÓÈÂÒÓ ˙ÂˆÂ·˜ ÌÚ ÌÈÓ‰ ÌÈ„·ÂÚÏ ˙Â„ÚÂÈÓ‰ ˙ÂÒÎÓ ÚÂ·˜Ï ¯˙ÂÓ Ì‡‰
È· Ï˘ ‰ÈÏÙ‰ ˘È ÔÎ‡˘ ˙ÈÏ‰œÓ Â‡ ˙È˙˜ÈÒÙ ¨˙È˙˜È˜Á ‰Ú¯Î‰ ÍÎÏ Ì„˜˙˘
ÌÓˆÚ Ì‰ ÌÈ·ÈÈÁ ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ˙ÈÎÂ˙Ó ÌÈ‰‰ Ì‡‰ ¨˙È˘ ø‰Ï‡‰ ˙ÂˆÂ·˜‰
˙È˙ˆÂ·˜‰ Ì˙ÂÎÈÈ˙˘‰ ÌˆÚ ‡Ó˘ Â‡ ¨˙È„ÂÁÈÈ ‰ÈÏÙ‡ Ï˘ ÌÈ‰ÂÊÓ ˙Â·¯Â˜ ˙ÂÈ‰Ï
˙ÂÓ„Ê‰· ËÙ˘Ó‰–˙È· ˜ÙÈÒ ‡Ï ¨˙ÂÏ‡˘‰ ˙‡ÏÚ‰ Û¯Á ø˙È˙¯·Á ‰ÈÏÙ‡ ÏÚ ‰ÚÈ·ˆÓ

 ∂∏Æ˙˜˙Ó ‰Ù„Ú‰ ˙ÈÎÂ˙ ˙ÎÈ¯ÚÏ ¯˘˜· ÌÈÈË¯Ù ÌÈ„È·ÚÓÏ ˙Â¯Â¯· ˙ÂÈÁ‰ ˙‡Ê

ÆPeters, supra note 21, at pp. 73, 94–111∂∂

ÆUnited Steelworkers of America v. Weber, 443 U.S. 193 (1979) ∂∑

Local No. 93, International Association ∫Ì‚ Â‡¯ Æµ≥∂—µ≥µ ßÚ· ¨±≥ ‰¯Ú‰ ÏÈÚÏ ¨Ï‡¯˘È–Ô· ∂∏

Æof Firefighters v. City of Cleveland, supra note 32

                                            



 ˇ ±∂ø‰˙ÈÈÏÚÂ ‰˙„È¯È ¨‰˙ÈÈÏÚ ∫˙È¯·‰–˙Âˆ¯‡· ˙˜˙Ó ‰Ù„Ú‰

 ∫‰‰Â·‚‰ ‰ÏÎ˘‰· ˙˜˙Ó ‰Ù„Ú‰ ÔÈÈÚ· ‰˘„Á‰ ‰˜ÈÒÙ‰
Bakke ÔÈÈÚÏ ‰¯ÊÁ·

˙ÂÈÎÂ˙ Ï˘ ÔÓÂ˘ÈÈÏ ¯Â˘È‡‰ ˙‡ ‰˙ÂÂÈ‰ ¯˘‡ ¨Bakke ÔÈÈÚ· ‰Ú·˜˘ ‰ÎÏ‰‰
·˘Á˙‰Ï ‰ËÈÒ¯·ÈÂ‡Ï ¯˙ÂÓ ÈÎ ‰Ú·˜ ¨‰‰Â·‚‰ ‰ÏÎ˘‰‰ ÌÂÁ˙· ˙˜˙Ó ‰Ù„Ú‰
Ò¯ËÈ‡‰ Ï˘ ˙ÂÈÓÈËÈ‚Ï· ‰¯Î‰‰ ÁÂÎÓ ¨‰Ï·˜‰ È‡˙ ˙¯‚ÒÓ· ˙ÈÚÊ‚ ˙ÂÎÈÈ˙˘‰·
¨‰Ê ÌÚ Æ˙È„ÚÏ· ‡‰˙ ‡Ï ÂÊ ˙Â·˘Á˙‰˘ „·Ï·Â ¨ÌÈ„ÈÓÏ˙‰ ˙ˆÂ·˜ ÔÂÂÈ‚· ÈÓ„˜‡‰
ÔÂÈ„Ï ÚÈ‚‰ ‡Ï ‰‰Â·‚‰ ‰ÏÎ˘‰‰ ÌÂÁ˙· ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ÔÂÚË‰Â ˘È‚¯‰ ‡˘Â‰

Æ±π∑∏ ˙˘· ‰Ê ÔÈ„–˜ÒÙ Ô˙È Ê‡Ó ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È··
˙˜˙Ó ‰Ù„Ú‰ ÔÈÈÚ· ˙ÂÓˆÓˆÓ‰ ˙ÂÎÏ‰‰ ¨˙·˜Â‰ ˙È¯Â·Èˆ‰ ˙¯Â˜È·‰ ÁÎÂÏ
‰Ù„Ú‰ ÌÂÒÁÏ ‰˙ÒÈ˘ ˙È˙È„Ó‰ ‰˜È˜Á‰Â ∂π˙ÂÈ˙Ï˘ÓÓ ˙ÂÈÂ¯˘˜˙‰ ˙ÂÚˆÓ‡·
‰Ù„Ú‰‰ ˙ÂÈÈ„Ó Ï˘ ¯‰ÂÊ‰ ÈÓÈ ÂÙÏÁ ÈÎ ‰˙ÈÈ‰ ˙Ï·Â˜Ó‰ ‰Î¯Ú‰‰ ∑∞¨˙˜˙Ó
ËÙ˘Ó‰–˙È· Ô˙ ≤∞∞≥ ÈÂÈ· ≤≥–· ÌÏÂ‡ Æ‰‰Â·‚‰ ‰ÏÎ˘‰‰ ÌÂÁ˙· Ì‚ ˙˜˙Ó‰
˙ËÈÒ¯·ÈÂ‡ Ï˘ ˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙ÂÈÎÂ˙· ÌÈÚ‚Â‰ ÌÈÚÈ˙ÙÓ ÔÈ„–È˜ÒÙ È˘ ÔÂÈÏÚ‰

 ∑±ÆÔ‚È˘ÈÓ
¯˘‡ ÌÈ¯ÈÚˆ È˘ Â¯˙Ú — ∑≤Gratz & Hamacher v. Bollinger — ÔÂ˘‡¯‰ ‰¯˜Ó·
¨Ô‚È˘ÈÓ ˙ËÈÒ¯·ÈÂ‡· ÔÂ˘‡¯ ¯‡Â˙ È„ÂÓÈÏÏ Ï·˜˙‰Ï Â˘˜È· ÔÎ ÈÙÏ ÌÈ˘ Ú·˘
ÌÈÂÈˆ ÌÚ ÌÈ¯ÂÁ˘ ÌÈ„ÓÚÂÓ˘ „ÂÚ· ÌÈ·Ï Ì˙ÂÈ‰ ÔÈ‚· ÂÁ„Â ‰Ú¯Ï ÂÏÙÂ‰ Ì˙ÚËÏÂ
„‚ ÌÈËÙÂ˘ ‰˘È˘ Ï˘ ·Â¯· ¨ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· ÏÒÙ ‰Ê ‰¯˜Ó· ÆÂÏ·˜˙‰ ÌÈ‰Ê
¯˘‡ ¨˙ÈÎÂ˙‰ ÈÎ Ú·˜ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· ∑≥Æ˙ÂÈ˙˜ÂÁ–‡ÏÎ ˙ÂÈÎÂ˙‰ ˙‡ ¨‰˘ÂÏ˘
˜¯Â Í‡ ˙ÂÈ¯˘Ù‡‰ ˙Â„Â˜‰ ÌÈ˘ÈÓÁÂ ‰‡Ó ÍÂ˙Ó ˙Â„Â˜ ÌÈ¯˘Ú ÌÈ„ÓÚÂÓÏ ‰˜ÈÚ‰
˙Ú·Â˜Â È„Ó ˙ÈËÒÈÎÓ ‰È‰ ¨ÌÈÈ‡˜È¯Ó‡ ÌÈ„ÈÏÈ Â‡ ÌÈÙÒÈ‰ ¨ÌÈ¯ÂÁ˘ Ì˙ÂÈ‰ Ï˘·

Æ¢˙Â¯ÂÒ‡ ˙ÂÒÎÓ¢
‰˘˜È·˘ ‰¯ÈÚˆ Ï˘ ‰ÈÈÚ· ‰˜ÒÚ — ∑¥Grutter v. Bollinger — ‰ÈÈ˘‰ ‰¯È˙Ú‰
˙¯‚ÒÓ·˘ ÔÂÂÈÎÓ ‰˙Á„ Í‡ Ô‚È˘ÈÓ ˙ËÈÒ¯·ÈÂ‡ Ï˘ ÌÈËÙ˘ÓÏ ¯ÙÒ‰–˙È·Ï Ï·˜˙‰Ï
Û‡ ¨ÌÈ¯Á‡ ÌÈËÂÚÈÓ–È·Â ÌÈ¯ÂÁ˘Ï ˙ÂÙÈ„Ú ‰˙È ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ˙ÂÈÈ„Ó‰
‰¯È˙Ú‰ ˙‡ ËÙ˘Ó‰–˙È· ‰Á„ ‰Ê ‰¯˜Ó· Æ˙¯˙ÂÚ‰ Ï˘Î ÌÈ·ÂË ÂÈ‰ ‡Ï Ì‰ÈÂÈˆ˘

ÆAdarand, supra note 61 ÔÈÈÚ· ÔÈ„‰–˜ÒÙ· ¯˜ÈÚ· Â‡¯ ∂π

Æ≥∂ „Ú ≥¥ ˙Â¯Ú‰ „ÈÏ˘ ËÒ˜Ë‰ Â‡¯ ∑∞

È¯Â·Èˆ‰ ÔÂÈ„· „˜Ó˙Ó ¯˘‡Â ¨ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·· ÔÈ„‰–È˜ÒÙ Â˙È˘ ÈÙÏ ÌÒ¯Ù˙‰˘ ¯Ó‡ÓÏ ∑±

Danielle C. Gray & ∫Â‡¯ ¨≤∞∞≥ Ï˘ ‰˜ÈÒÙ· ÌÈÂ„È‰ ÌÈ¯˜Ó‰ È˘· ˙˜˙Ó ‰Ù„Ú‰ „‚Â „Ú·

Travis LeBlanc "Law and Education: Affirmative Action Under Attack" 19 Harvard

Stephen A. Plass "Public Opinion and the ∫Ì‚ Â‡¯ ÆBlackletter Journal (2003) 43

ÆDemise of Affirmative Action" 19 Georgia State University Law Review (2002) 495

ÆGratz & Hamacher v. Bollinger, 123 S. Ct. 2441 (2003) ∑≤

˙Ú„· ÆBreyer, O'connor, Kennedy, Rehnquist, Scalia, Thomas ∫ÌÈËÙÂ˘‰ ÂÈ‰ ·Â¯‰ ˙Ú„· ∑≥

ÆStevens, Souter, Ginsburg ∫ÌÈËÙÂ˘‰ ÂÈ‰ ËÂÚÈÓ‰

ÆGrutter v. Bollinger, 123 S. Ct. 2325 (2003) ∑¥

                                            



±∑ ˇ                                 ÔÈ·¯ Ì¯ÂÈ

¨‰Ú·¯‡ „‚ ÌÈËÙÂ˘ ‰˘ÈÓÁ Ï˘ ˜ÂÁ„ ·Â¯· ¨˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙ÈÎÂ˙ „‚ ‰˘‚Â‰˘
‰¯È·Ò ˙ÈÎÂ˙‰ ÈÎ Ú·˜ ËÙ˘Ó‰–˙È· ∑µÆ‰˜ÂÁ‰ ˙‡ ˙„‚Â ‰È‡ ˙ÈÎÂ˙‰ ÈÎ Ú·˜Â
Ï˘ ÔÈ„‰–˜ÒÙ· Æ±π∑∏ ˙˘· „ÂÚ Bakke ÔÈÈÚ· ÂÚ·˜˘ ÌÈÁ·Ó‰ ÌÚ „Á‡ ‰˜· ‰ÏÂÚÂ
„ÂÚ· ÌÏÂÚ‰ ÔÓ Â¯·ÚÈ ˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙ÂÈÎÂ˙ ÈÎ ˙˘¯ÂÙÓ ‰ÈÈÙÈˆ ‰Ú·Â‰ ·Â¯‰ ˙Ú„

Æ®Í¯Ú· ≤∞≤∏ ˙˘· ∫È¯˜© ÌÈ˘ ˘ÓÁÂ ÌÈ¯˘Ú
˙ÂÓÈ‚„Ó ¨˘ÓÓ ÌÂÈ Â˙Â‡· Â˙È ¯˘‡ ¨‰‡ˆÂ˙‰ ˙ÈÁ·Ó ˙ÂÎÂÙ‰‰ ˙Â˜ÈÒÙ‰ È˙˘
˙‡ ˙‡Ë·Ó ‰˜ÈÒÙ‰ Æ˙È¯·‰–˙Âˆ¯‡· ˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙ÈÈÚ· Ï˘ ‰˙Â·Î¯ÂÓ ˙‡
‰Ï·˜‰ È‡˙· ÂÊ ˙ÂÈÈ„Ó ‰·ÏÂ˘ Ê‡Ó ˙È¯·‰–˙Âˆ¯‡· ÌÈÓÈÈ˜‰ ˙ÂÚ„‰–È˜ÂÏÈÁ
‰Ù„Ú‰ ˙ÂÈÎÂ˙Ï Ú‚Â‰ ÏÎ· ÈÎ ‰‡¯ ˙‡Ê–ÏÎ· ÆÌÈÚ·˘‰ ˙Â˘· ÌÈÈÓ„˜‡ ˙Â„ÒÂÓÏ
ÔÈÈÚ· „ÂÚ ‰Ú·˜˘ ‰„ÓÚ‰ ÏÚ ËÙ˘Ó‰–˙È· ¯ÊÁ ¨‰‰Â·‚‰ ‰ÏÎ˘‰‰ ÌÂÁ˙· ˙˜˙Ó
˘È ÌÏÂ‡ ¨ÈÂ¯˜Ú ÔÙÂ‡· ¨‰˜ÂÁÏ „Â‚È· ˙„ÓÂÚ ‰È‡ ˙˜˙Ó ‰Ù„Ú‰ ‰ÈÙÏ˘ ¨Bakke

˙Ú· ˙Ù¯Â‚ ‰È‰˙ ‡È‰˘ ¯ÂÒ‡Â ¨‰Ï·˜‰ ÍÈÏ‰˙· ÚÊ‚· ˙Â·˘Á˙‰‰ ˙‡ ÏÈ·‚‰Ï
Æ„ÓÚÂÓ‰ Ï˘ ‰Ï·˜‰ ÈÂ˙ ¯˙È Ï˘ ÌÏÂÏ˜˘

‰ÂÂ˜˙ ‰˙˘ — ‰˘„Á‰ ‰˜ÈÒÙ‰ ÚÈÙ˘˙ ‰„ÈÓ ÂÊÈ‡· ¯Â¯· ‡Ï ÈÎ ˘È‚„‰Ï È‡„Î
ÔÂÂÈ‚‰ ÏÂ˜È˘ ÔÎ˘ ¨˙ÂÈ˙Ï˘ÓÓ‰ ˙ÂÈÂ¯˘˜˙‰‰ ÌÂÁ˙ ÏÚ — ˙˜˙Ó‰ ‰Ù„Ú‰Ï ‰˘„Á
˙ÂÂ¯Á‡‰ ˙Â˜ÈÒÙ‰ ¨‰Ê ÌÚ Æ˙ÂÁÙ Â· ÒÙÂ˙ ¨ÈÓ„˜‡‰ ¯˘˜‰Ï ‰ÙÈ ‰Î˘ ¨ (diversity)

ÂÏÈÁ˙‰ ¨ÌÈ¯ÂÁ˘ Ì‚ Ì‰ÈÈ· ¨ÍÂÈÁ È˘‡ Æ‡˘Â· ÒÂÓÏÂÙ‰ ˙‡ ˘„ÁÓ ˙Èˆ‰Ï ˙ÂÈÂÙˆ
¨Ì˙ÚËÏ Æ˙˜˙Ó‰ ‰Ù„Ú‰‰ Ï˘ ‰˙ÂÏÈÚÈÂ ‰˙ÏÚÂ˙ ÏÚ ˙ÂÂ¯Á‡‰ ÌÈ˘· ¯Ú¯ÚÏ
ÈÓÎ ÌÈ¯ÈÈËˆÓ‰ ¨ÌÈ¯Á‡ ÌÈËÂÚÈÓ–È·Â ÌÈ¯ÂÁ˘ ÌÈ¯ÈÚˆ Ï˘ Ì„ÓÚÓ· ˙Ú‚ÂÙ ‰ËÈ˘‰
ÌÈ˜ÒÚÂ ÌÈ‡˜ÈËÈÏÂÙ ¨‰Ê „‚Î ÆÌ‰È¯Â˘ÈÎ ˙ÂÎÊ· ‡Ï ÌÈÈÓ„˜‡‰ ˙Â„ÒÂÓÏ ÂÏ·˜˙‰˘
ÌÈ¯ÂÁ˘ ÌÈ¯ÈÚˆ ÈÙÏ‡Ï ‰¯˘Ù‡ ˙˜˙Ó‰ ‰Ù„Ú‰‰ ÈÎ ÌÈÚÂË ÌÈ¯ÂÁ˘ ÌÈÈ˙ÏÈ‰˜
‰˜ÂÒÚ˙ ÌÓˆÚÏ ÁÈË·‰ÏÂ ÌÈÈÓ„˜‡ ˙Â„ÒÂÓÏ Ï·˜˙‰Ï ‰˜ÂˆÓ–˙ÂÁÙ˘ÓÓ ÌÈÈÙÒÈ‰Â

 ∑∂ÆÈË¯Ù‰ ¯Ê‚Ó· ‰¯ÈÈ¯˜Â

ÌÂÎÈÒ

È‡˜È¯Ó‡ ËÙÂ˘ Ú·˙˘ ¯˙ÂÈ· ‰ÚÂ„È‰ ‰¯ÂÙËÓ‰ ‰È‰ ¢ÌÈÚ·ˆ–˙¯ÂÂÈÚ Â˙˜ÂÁ¢
¯‡˙Ï ‡·‰ — ‰Ê ÈÂËÈ· ∑∑ÆÈ‡˜È¯Ó‡‰ È˙˜ÂÁ‰ ËÙ˘Ó· ÔÂÈÂÂ˘‰ ÔÂ¯˜Ú Ï˘ Â¯Â‡È˙Ï

ËÂÚÈÓ‰ ˙Ú„· ÆStevens, Ginsburg, Souter, Breyer, O'connor ∫ÌÈËÙÂ˘‰ ÂÈ‰ ·Â¯‰ ˙Ú„· ∑µ

ÆThomas, Scalia, Rehnquist, Kennedy ∫ÌÈËÙÂ˘‰ ÂÈ‰

Æ≤¥Æ∂Æ≤∞∞≥ ı¯‡‰ ¢‰˜ÂÁ‰ ˙Ó‡Â˙ ˙˜˙Ó ‰Ù„Ú‰ ∫·¢‰¯‡· ÔÂÈÏÚ‰¢ ‰ÓÏ˘ ß˘ Â‡¯ ∑∂

¨John Marshall Harlan III ËÙÂ˘‰ Ï˘ ‰˜È¯·Ó‰ ËÂÚÈÓ‰ ˙Ú„–˙ÂÂÁ· ‰Â˘‡¯Ï Ú·˜ ÈÂËÈ·‰ ∑∑

¢‰ÂÂ˘ Í‡ „¯Ù¢ Ï˘ ˙ˆÓ˘ÂÓ‰ ‰È¯Ë˜Â„‰ ˙‡ ·Â¯‰ ˙Ú„ ‰ˆÓÈ‡ Â·˘ È˙ÈÈÚ·‰ ÔÈ„‰–˜ÒÙ·

Plessy v. Ferguson, supra note 11, at p. 559: "The white race ∫Â‡¯ Æ(separate but equal)

deems itself to be the dominant race in this country. And so it is, in prestige, in

achievements, in education, in wealth and in power. So, I doubt not, it will continue

                                            



 ˇ ±∏ø‰˙ÈÈÏÚÂ ‰˙„È¯È ¨‰˙ÈÈÏÚ ∫˙È¯·‰–˙Âˆ¯‡· ˙˜˙Ó ‰Ù„Ú‰

˘È — ˜ÂÁ‰ ÈÙÏ Ì„‡‰–È· ÏÎ Ï˘ ÔÂÈÂÂ˘ ∫˙ÂÈÂÎÊ–˙ÏÈ‚Ó ÏÎ Ï˘ ˙·‚˘‰ ‰ÙÈ‡˘‰ ˙‡
Ï˘ ‡˘ÂÏ ÂÒÁÈÈ˙‰· ¨ÔÚË È¯Â·Èˆ‰ ËÙ˘Ó‰ ÌÂÁ˙· ÌÈ„ÓÂÏÓ‰ „Á‡ Æ˙ÂÚË‰Ï È„Î Â·
®ÌÈ˘ ÔÂ‚Î ¨˙ÂÙÒÂ ˙ÂˆÂ·˜ Ï˘ ÔÎÂ© ÌÈ¯ÂÁ˘ Ï˘ ‰ÈÏÙ‰˘ Ì˘Î ÈÎ ¨˙˜˙Ó ‰Ù„Ú‰
·Â˘Á „È˜Ù˙ ˙‡ÏÓÓ ‡È‰ ÍÎ ¨˙È‡˜È¯Ó‡‰ ‰ÓÂ‡‰ Ï˘ ‰¯·Ú· ·Â˘Á „È˜Ù˙ ‰‡ÏÈÓ
‰ÈÏÙ‡Ó ÂÏ·Ò˘ ˙ÂˆÂ·˜ Ï˘ ÔÓÂÈ˜Ó ÌÏÚ˙‰Ï ÌÈÏÂÎÈ ÌÈ‡ ËÙ˘Ó‰–È˙·Â ¨‰ÂÂ‰· Ì‚
¨˙Â¯È‰Ê· ‡Ï‡ ˙ÂÁÈ˙Ù·Â Ï˜· ‡Ï¢ ÈÎ Ì‡ ¨ÔÎÏ ∑∏Æ(past discrimination) ¯·Ú·
ËÙ˘Ó· Ï‚¯ ˙ÒÈ¯„ ˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙È¯Ë˜Â„Ï ‰˙È ¨ÌÈ‚ÈÈÒ ˙ÏË‰ ÍÂ˙Â ÌÂˆÓˆ·

∑πÆ¢È˜È¯Ó‡‰
È‡˜È¯Ó‡‰ ËÙ˘Ó‰ ˙„ÓÚ ˙‡ ÌÎÒÏ Ô˙È Ò‚ ÔÙÂ‡·Â ÌÈÈÏÏÎ ÌÈÂÂ˜· ÈÎ ‰‡¯

∫ÔÓ˜Ï„Î ˙˜˙Ó‰ ‰Ù„Ú‰‰ ˙ÈÈ‚ÂÒÏ ¯˘˜·
‰Ó¯ÂÎ ˙˜˙Ó‰ ‰Ù„Ú‰‰ ÔÂ¯˜Ú — ˙È˙˜ÂÁ–È˙Ï· ‰È‡ ˙˜˙Ó ‰Ù„Ú‰ Æ±

Æ‰˜ÂÁ‰ ˙‡ „‚ÂÎ Û¯Â‚ ÔÙÂ‡· ÏÒÙ ‡Ï ÌÏÂÚÓ ˙È˙¯·Á
Ì‰·˘ ÌÈ·¯ ÌÈ¯˜Ó· — ÈÓÈËÈ‚Ï ÏÂ˜È˘ ÂÈ‰ ¯·Ú· ÁÂÙÈ˜ ÏÚ ˙ÂˆÙÏ Í¯Âˆ‰ Æ≤
‰Ú¯Î‰Ï Û˙Â˘Ó‰ ‰ÎÓ‰ ¨˙˜˙Ó ‰Ù„Ú‰ ÏÚ ÂÒÒ·˙‰˘ ÌÈ¯„Ò‰ ËÙ˘Ó‰–˙È· ¯˘È‡
ÏÚ ¨ÔÈÈÚ‰ ˙Â·ÈÒ· ¨¯·Â‚ ¯·Ú· ÁÂÙÈ˜ ÏÚ ˙ÂˆÙÏ Í¯Âˆ‰ ÈÎ ˜ÂÓÈ‰ ‰È‰ ˙È·ÂÈÁ‰

 ∏∞Æ‰ÂÂ‰· ÔÂÈÂÂ˘‰ ÔÂ¯˜Ú ˙¯ÈÓ˘ Ï˘ ÏÂ˜È˘‰
˙ÂÈÎÂ˙· ¯·Â„Ó˘ ÏÎÎ ÈÎ ‰Ú·˜ ‰˜ÈÒÙ‰ — (diversity) ÔÂÂÈ‚ Ï˘ ÏÂ˜È˘‰ Æ≥
ÔÂÂÈ‚ ¯ÂˆÈÏ ‰¯ËÓ‰ ¨®˙ÂÈË¯Ù Û‡Â© ˙ÂÈ˙Ï˘ÓÓ ˙ÂÈÂ¯˘˜˙‰ ˙ÂÚˆÓ‡· ˙˜˙Ó ‰Ù„Ú‰
‡È‰˘ ÏÎÎ ˙ÈÓÈËÈ‚Ï ‰È‰ ÔÂÂÈ‚ ‚È˘‰Ï ‰¯ËÓ‰ ¨‰Ê ÌÚ Æ‰ÓˆÚÏ˘Î ˙ÈÓÈËÈ‚Ï ‰È‡
‰Ú·˜ ÂÊ ‰ÎÏ‰ Æ‰‰Â·‚ ‰ÏÎ˘‰Ï ˙Â„ÒÂÓÏ ‰Ï·˜· ˙˜˙Ó ‰Ù„Ú‰ ˙ÂÈÎÂ˙· ˙Ú‚Â
È˘· ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· È„È–ÏÚ ·Â˘ ¯ÂÓ‡Î ‰¯˘Â‡Â ¨±π∑∏ ˙˘· Bakke ÔÈÈÚ· „ÂÚ

Æ≤∞∞≥ ˙˘Ó ÔÈ„‰–È˜ÒÙ
˙Ú·Â˜ ‰˜ÈÒÙ‰ — ÏÏÎ–Í¯„· È˜ÂÁ ÂÈ‡ (quotas) ˙ÂÒÎÓ ˙ÚÈ·˜ Ï˘ ÈÏÎ‰ Æ¥
‰ˆÂ·˜ È·Ï ˙Â¯˘Ó Ï˘ ÌÈÂÒÓ ÊÂÁ‡ ∫È¯˜ — ˙ÂÒÎÓ Ï˘ ˙È˙Â¯È¯˘ ‰ÚÈ·˜ ÏÎ ÈÎ

Æ‰Ê ÊÂÁ‡ Ú·˜ ÚÂ„Ó ÌÈÈËÒÈËËÒ ÌÈÂ˙ ˙ÂÚˆÓ‡· ˜ÓÏ ˘È ÆÏÒÙÈ˙ — ˙ÓÈÂÒÓ
˙ÂÈÎÂ˙ ÏÚ ÈÎ Ú·˜ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· — ÈÓÊ ÈÏÎ ‰È‰ ˙˜˙Ó ‰Ù„Ú‰ Æµ
˙˘Ó ÌÈÂ¯Á‡‰ ÔÈ„‰–È˜ÒÙ· ÆÔÓÂÈÒÏ „ÚÈ ÚÂ·˜Ï ˘È ÈÎÂ ¨˙ÂÈÓÊ ˙ÂÈ‰Ï ˙˜˙Ó ‰Ù„Ú‰
‰Ù„Ú‰ ˙ÂÈÎÂ˙· Ú‚Â ¯·„‰˘ ÏÎÎ ˙ÂÁÙÏ ¨Â˙ÈÈÙÈˆ ˙‡ ËÙ˘Ó‰–˙È· ÚÈ·‰ ≤∞∞≥
¯Â¯· Ô‡ÎÓ Æ‰˘ ˘ÓÁÂ ÌÈ¯˘Ú „ÂÚ· ÌÏÂÚ‰ ÔÓ ÂÙÏÁÈ Ô‰ ÈÎ ¨‰‰Â·‚‰ ‰ÏÎ˘‰· ˙˜˙Ó

to be for all time, if it remains true to its great heritage and holds fast to the

principles of constitutional liberty. But in the view of the Constitution, in the eye of

the law, there is in this country no superior, dominant, ruling class of citizens. There

Æis no caste here. Our Constitution is colorblind..."

ÆLaurence H. Tribe American Constitutional Law (2nd ed., 1988) 1521 ∑∏

Æµ≤∞—µ±π ßÚ· ¨¥ ‰¯Ú‰ ÏÈÚÏ ¨ÌÈ˘‰ ˙ÏÂ„˘ ÔÈÈÚ· ‡ˆÓ ËÙÂ˘‰ Ï˘ ÂÈ¯·„ ∑π

Kathleen M. Sullivan "Sins of Discrimination: Last Term's Affirmative Action Cases"∏∞

Æ100 Harvard Law Review (1986–87) 78

                                            



±π ˇ                                 ÔÈ·¯ Ì¯ÂÈ

ÔÂÈÂÂ˘˘ ¯Á‡Ï Ì‚ ÌÈÈ˜˙‰Ï ÍÈ˘Ó‰Ï ˙˜˙Ó ‰Ù„Ú‰ ˙ÈÎÂ˙Ï ¯ÂÒ‡ ÈÎ ÂÈÏ‡Ó
Æ‚˘Â‰ ¯·Î ˙ÂÈÂÓ„Ê‰‰

‰Ù„Ú‰ Ï˘ ‰È¯Ë˜Â„‰ — ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·· ˙ÂÚ„–È˜ÂÏÈÁ ÌÈÓÈÈ˜ Æ∂
ÈÎÓÂ˙Ï Ò‚ ÔÙÂ‡· ˜ÏÂÁÓ ¯˘‡ ¨ÂÓˆÚ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·· ˙˜ÂÏÁÓ· ‰ÈÂ˘ ˙˜˙Ó
ÔÈ„‰–È˜ÒÙ ∏±Æ‡ÒÈ‚ Í„È‡Ó ¨ÔÂÈÚ¯Ï ÌÈ„‚˙Ó‰ ÌÈ¯Ó˘ÏÂ ¨‡ÒÈ‚ „ÁÓ ¨˙˜˙Ó ‰Ù„Ú‰
ÔÎ–ÏÚ Æ˜ÂÁ„ ·Â¯· ÌÈÓÚÙÂ ¨„Á‡ ‰Ù ‡Ï ÂÏ·˜˙‰ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· Ô˙˘ ÌÈ·Â˘Á‰
¨˙È‡˜È¯Ó‡‰ ˙ÂÈ¯Â·Èˆ· ˙˜ÂÏÁÓ· ‰ÈÂ˘‰ ˙ÈËÙ˘Ó ‰È‚ÂÒ ÏÎ· ÂÓÎ ÈÎ ˙ÂÙˆÏ ˘È

Æ˙ÂÈËÙ˘Ó‰ ˙ÂÎÏ‰· ÈÂÈ˘ ¯Â¯‚È ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· Ï˘ Â·Î¯‰· ÈÂÈ˘

¯˘˜· ˙È¯·‰–˙Âˆ¯‡· ·ˆÓ‰–˙ÂÓ˙ ˙‡ ı¯Ó ¯ÂˆÈ˜· ‚Èˆ‰Ï ‰‡· ÂÊ ‰ÓÈ˘¯
È‡˜È¯Ó‡‰ È˙˜ÂÁ‰ ÁÈ˘‰ Ï˘ ˙ÂÈËÂÂÏ¯· ˙˜ÒÂÚ ‰È‡ ‡È‰Â ¨˙˜˙Ó ‰Ù„Ú‰Ï
ÌÈ‡˘ ÌÈ„Á‡ ÌÈÏ„·‰ ÔÈÈˆÏ Ô˙È ¨‰Ê ÌÚ Æ„¯Ù ¯˜ÁÓ ˜È„ˆÓ ‰Ê ‡˘Â ÆÏ‡¯˘ÈÏ
˜·‡Ó‰ ¨˙È˘‡¯ ∫Ï‡¯˘È· ·ˆÓ‰ ÔÈ·Ï ˙È¯·‰–˙Âˆ¯‡· ·ˆÓ‰ ÔÈ· ˙˜ÂÏÁÓ· ÌÈÈÂ˘
¢‰¯ÂÁ˘‰ ‰ÎÙ‰Ó‰¢ ˙Â·˜Ú· ÏÁ‰ ˙È¯·‰–˙Âˆ¯‡· ˙˜˙Ó ‰Ù„Ú‰ Ï˘ ‰ÓÂ˘ÈÈÏ
˙‡ ˙ÂˆÙÏ Â¯Â˜Ó· „ÚÂ ‡Â‰Â ¨ÌÈ¯ÂÁ˘‰ Ï˘ Ì„‡‰ ˙ÂÈÂÎÊ ˙ÚÂ˙ Ï˘ ‰˙ÂÏÈÚÙÂ
˙ÂÚÊ‚ ¨˙Â„·Ú Ï˘ ÌÈ˘ ˙Â‡Ó ÏÚ ÌÈÙÒÂ ÌÈÚÊ‚ È·Â ®ÌÈ‡˜È¯Ó‡–Â¯Ù‡‰© ÌÈ¯ÂÁ˘‰
‰Ù„Ú‰ ·È·Ò ¯˜ÈÚ· ÔÂÚË‰Â Ë‰ÂÏ‰ È˙¯·Á‰–ÈËÈÏÂÙ‰ ÁÂÎÈÂÂ‰ ·Ò ÌÂÈ‰ „Ú Æ‰ÈÏÙ‡Â
ÔÂÈ„‰ ÈÏÂ˘· ˙Â‡ˆÓ ÔÈÓ Ú˜¯ ÏÚ ˙˜˙Ó ‰Ù„Ú‰ ˙ÂÈÎÂ˙ ÂÏÈ‡Â ¨ÚÊ‚ Ú˜¯ ÏÚ ˙˜˙Ó
‰˙ÈÈ‰ ‰Ê ‡˘Â· Í¯„‰–˙ˆÈ¯Ù ¨˙ÂÈËÈÏÂÙ ˙Â·ÈÒ Ï˘· ¨Ï‡¯˘È· ¨‰Ê ˙ÓÂÚÏ ÆÈ¯Â·Èˆ‰
ÌÈÂ˜È˙ ÂÒÎÂ‰ ÔÎÓ–¯Á‡Ï ˜¯ ∏≤ÆÔÈÓ Ï˘ Ú˜¯ ÏÚ ˙˜˙Ó ‰Ù„Ú‰Ï ‡˜ÂÂ„ ‰¯Â˘˜
˙˜˙Ó ‰Ù„Ú‰© ÌÂ‡ÏÂ ÚÊ‚ Ï˘ Ú˜¯ ÏÚ Ì‚ ˙˜˙Ó ‰Ù„Ú‰ ÂÚ·˜ ¯˘‡ ‰˜È˜Á·
‰˜È˜Á‰ ÈÂ˜È˙ ¨˙È˘ ∏¥Æ˙ÂÈÂÏ·‚ÂÓ ÌÚ ÌÈ˘‡ ˙·ÂËÏ ÔÎÂ ∏≥¨®È·¯Ú‰ ËÂÚÈÓ‰ ˙·ÂËÏ
ÈÎ ‰‡¯ Æ˙ÂÈ¯Â·Èˆ ˙Â¯ÚÒ ÏÎ ‡ÏÏ Â¯·Ú Ï‡¯˘È· ˙˜˙Ó ‰Ù„Ú‰ ÂÚ·˜ ¯˘‡ ÌÈÂ˘‰
–˙Âˆ¯‡· ·ˆÓÏ „Â‚È· ¨Ï‡¯˘È· ˙˜ÂÏÁÓ· ‰ÈÂ˘ ‰È‡ ‰ÓˆÚ ‰È¯Ë˜Â„‰ ‰˙Ú ˙ÚÏ
‰˘˜·˙‰ ‡Ï ¨ÔÂÈÂÂ˘‰ ÔÂ¯˜ÚÏ ˘¯ÂÙÓ È˙˜ÂÁ ÔÂ‚ÈÚ Ï˘ Â¯„Ú‰ Ï˘· ¨˙È˘ÈÏ˘ ª˙È¯·‰
ÔÂ¯˜ÚÏ ˙„‚ÂÓÂ ‰ÏÙÓ ‡È‰˘ ‰ÚË· ˙˜˙Ó ‰Ù„Ú‰ ˙Ú·Â˜‰ ‰˜È˜Á Ï˘ ‰ÏÈÒÙ ÔÈÈ„Ú
ÔÂ¯˜Ú Ï˘ ÔÂ‚ÈÚ ÈÎ ‰‡¯ Æ®Â˙Â¯ÈÁÂ Ì„‡‰ „Â·Î ∫„ÂÒÈ–˜ÂÁ ¨ÂÈÈÚÏ© È˙˜ÂÁ‰ ÔÂÈÂÂ˘‰

ı¯‡‰ ¢˙˜˙Ó‰ ‰ÈÏÙ‡‰ ˙ÂÈ˜ÂÁ· ·Â˘ ÔÂ„Ï ÌÈÎÒÓ ·¢‰¯‡· ÔÂÈÏÚ‰ Ó¢‰È·¢ Ô˙ ß‚ Â‡¯ ∏±

Æ¥Æ±≤Æ≤∞∞≤

˙ÏÂ„˘ ÔÈÈÚ ª±π∑µ—‰¢Ï˘˙‰ ¨˙ÂÈ˙Ï˘ÓÓ‰ ˙Â¯·Á‰ ˜ÂÁÏ ±ππ≥ ˙˘· ÛÒÂ‰˘ ‡±∏ ÛÈÚÒ Â‡¯ ∏≤

„¢Ù ¨‰ÁÂÂ¯‰Â ‰„Â·Ú‰ ¯˘ ß Ï‡¯˘È· ÌÈ˘‰ ˙ÏÂ„˘ ≤∂∑±Øπ∏ ı¢‚· ª¥ ‰¯Ú‰ ÏÈÚÏ ¨ÌÈ˘‰
Æ≤∞∞∞ ˙˘· ÛÒÂ‰˘ ¨±πµ±—‡¢È˘˙‰ ¨‰˘È‡‰ ˙ÂÈÂÎÊ ÈÂÂÈ˘ ˜ÂÁÏ ·± ÛÈÚÒ ª∂≥∞ ®≥©·

‡±µ ÛÈÚÒ ª±π∑µ—‰¢Ï˘˙‰ ¨˙ÂÈ˙Ï˘ÓÓ‰ ˙Â¯·Á‰ ˜ÂÁÏ ≤∞∞∞ ˙˘· ÛÒÂ‰˘ ®±©‡±∏ ÛÈÚÒ Â‡¯ ∏≥

Í‡ „·Ï· ÌÈ˘ ˙·ÂËÏ ˙˜˙Ó ‰Ù„Ú‰ ÏÏÎ˘ ¨±πµπ—Ë¢È˘˙‰ ¨®ÌÈÈÂÈÓ© ‰È„Ó‰ ˙Â¯È˘ ˜ÂÁÏ

Á¯Ê‡‰ ˙ÂÈÂÎÊÏ ‰„Â‚‡‰ ∂π≤¥Øπ∏ ı¢‚· ªÌÈ·¯Ú ˙·ÂËÏ ˙˜˙Ó ‰Ù„Ú‰ Ì‚ Â· ‰ÙÒÂ‰Â Ô˜Â˙

ÈËÙ˘Ó‰ ÊÎ¯Ó‰ — ‰Ï‡„Ú ±∞∞≤∂Ø∞± ı¢‚· ª±µ ®µ©‰ „¢Ù ¨Ï‡¯˘È ˙Ï˘ÓÓ ß Ï‡¯˘È·
Æ®≤Æ¥Æ≤∞∞≥ ÌÂÈ· Ô˙È ¨ÌÒ¯ÂÙ Ì¯Ë© Ï‡¯˘È ˙Ï˘ÓÓ ˘‡¯ ß È·¯Ú‰ ËÂÚÈÓ‰ ˙ÂÈÂÎÊÏ

Æ±ππ∏—Á¢˘˙‰ ¨˙ÂÏ·‚ÂÓ ÌÚ ÌÈ˘‡Ï ˙ÂÈÂÎÊ ÔÂÈÂÂ˘ ˜ÂÁÏ ≥ ÛÈÚÒ Â‡¯ ∏¥

                                            



 ˇ ≤∞ø‰˙ÈÈÏÚÂ ‰˙„È¯È ¨‰˙ÈÈÏÚ ∫˙È¯·‰–˙Âˆ¯‡· ˙˜˙Ó ‰Ù„Ú‰

Â¯¯ÂÚÈ ¨˙˜˙Ó ‰Ù„Ú‰ ˙ÂÈÎÂ˙ Ï˘ ÌÂ˘ÈÈÂ ‰˜È˜Á Í˘Ó‰Â ¨˙È˙˜ÂÁ‰ ‰Ó¯· ÔÂÈÂÂ˘‰
Æ‰Ù„Ú‰‰ ˙ÂÈÈ„ÓÓ ÂÚ‚ÙÈÈ ¯˘‡ ‰Ï‡ „ˆÓ Ï‡¯˘È· Ì‚ ÂÊ ‰Ï‡˘ ¯·„ Ï˘ ÂÙÂÒ·


